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Abstract: The article is devoted to the description of the features of the
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JloroBop CTpPOUTENBHOrO MOApsAa — COrjanieHue, B COOTBETCTBUU C KOTOPBIM
onHa CropoHa (Ilompsiaunk) oOsA3yeTcs BBINOJHUTH MO 33AAHUIO0 IPYroil CTOPOHBI
(3aka3umka) onpeaenéHHy0 padboTy M ClaTh €€ pe3yibTaT 3aka3uMKy, a MOCIeAHHM
00si3yeTcsi TPHUHATH pe3ynapTaT paboThl M OmIaTuTh ero. Hampumep, eciu A
JOroBopuiics ¢ b 0 CTpOUTENBCTBE MATHATAXKHOTO J0Ma C PAaCUETHBIM BPEMEHEM
CTpOUTENBCTBA 12 MeCALIEB 3a ONMPEACIEHHYI0 CyMMY, TO JOTOBOP, 3aKIHOYEHHBIM
Mexay A u b, sBasercs A0roBopoM CTPOUTENBHOTO MNOApPSAA.

Ha mepBblii B3risf, CTPYKTypa IOTOBOpa CTPOMTEIBHOIO MOAPSAa KaKETCs
IPOCTOM, a OTHOLIEHHWS, BO3HUKawIuue Mexnay lloapsaunkom u 3aka3dyumkom, —
aneMeHTapHbIMU. OJTHAKO TIPEXKIE YeM JeJaTh TaKUE BBIBOABL, PACCMOTPUM H
IpOAaHAIM3UPYEM  HEKOTOphle Jefa U3 CylneOHOW TMpakTUKU IO JOTOBOPY
CTPOMUTENBHOTO MOAPSAAA.

[TpencraBuMm Cebe Takylo cUTyaluio: 3aka3uuk oOpatwica kK Ilonpsiauuky,
4YTOOBl TOT BBINOJIHWI ONpeAei€HHYI0 pPadoTy. CTOPOHBI 3aKIIOUMIM JIOTOBOP
CTPOUTEIBHOIO MOAPAJA, HO HE yKa3alW CpOK Haudajga palorT.

Hopwmbr rnaBel 37 'K P® He ComepkaT KakuxX-au0O0 CEIMAIBHBIX MPaBHII
o0 (gopMe JOroBopa CTPOMUTENIBHOIO MOAPSANA, CIEelI0BAaTEIbHO, MPUMEHEHUIO
nojyiexxar obume mnpasuia o Gopme morosopa (ct. 434 I'K) u dopme Craenox (cT.
cT. 158 - 161 I'K PO®).

JloroBop CTpoWTENbHOrO moOApsAna 3akiodéH, lloapsauuk nOpuHsiics
BBINIOJHATh paboOTy, MPOIIJIO Kakoe-TO BpeMs, BCE rOTOBO, a 3aKa3uuKk He
OIJIJAYMBAET BBIIIOJIHEHHYIO pPa0OT, TaK Kak COTJacHO YCJIOBHUSM JIOrOBOpa
CTPOUTEIBHOrO MOApsiAa 3aKa3uuK 00si3aH ObLI  3alJIaTUTh HEYCTOMKY 3a
HECBOEBPEMEHHYIO  OIUIaTy 3@ BBINOJHEHHbIe  paboThl. OJHAKO, COIJIACHO
CIOXUBIIEHCS Cy1eOHON TIPaKTUKE, PELICHUE OKAXKETCS COBEPIICHHO APYTHUM.

B coorBercTBUM CO ClOXHBIICHCS CyneOHOW  MpakTUKOM, «YCIOBUS O
HAYaJIbHOM W KOHEYHOM CpOKax BBIMOJHEHUsS] padOT SBISIOTCA CyIIECTBEHHBIMU

yCJIOBUSIMH J1OTOBOpaA CTPOUTEIIBHOIO MOAPsJA. HpI/I OTCYTCTBHH COTJIAIICHUA II0
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YKa3aHHBIM  YCJIOBHSIM (OTCYTCTBHE€ CpPOKOB  BBITIOJHEHUS  pabOT) JIOTOBOP
CTPOUTENBHOTO MOAPSiAA CUUTAETCS HE3AKIIOUYECHHBIM.

HavanpHbIi M KOHEUHBIH CPOKH BBIMOJHEHHUS paboT CorjacHo 1. 1 ct. 708
I'K PO sBisttoTcst CylIeCTBEHHBIMU YCIIOBUSIMU JIOTOBOPAa CTPOUTEIBLHOTO MHOAPSIAA.

B cuny cr. 190 'K P® yCTaHOBIEHHBIN CIEIKON CPOK JOJDKEH OMPEACTATHCS
KAJICHIAPHOW JATOM WM HMCTEYEHUEM IMEPUOJA BPEMEHHU, KOTOPBIM HCUUCIIAECTCS
rojlaMy, MecsSIaMH, HeAeIsIMH, THAMH Wi dacamu. Cpok MOXKET TaKKe
ONpENENAThCS yKa3aHUEM Ha COOBITHE, KOTOPOE JOHKHO HEU30EKHO HACTYIHUTb.

[ToCkOMBKY JOrOBOPOM CTPOMTEIBRHOIO MOJPsAAAa CPOK Hayaida BBITOJHECHUS
pabotr CTtopoHamMu oOmpeaeneH He ObLI, TO JOTOBOP CTPOUTEIHLHOTO TOIpsSAa
CUMTAETCA HE3aKIIOUCHHBIM.

B noroBope CTpouTenbHOrO MOAPsA/ia JOJDKHBI OBITh yKa3aHbl HayajlbHbIN
Y KOHEYHBIN CPOKH BBITIOIHEHUST PaOOoThL. [Ipu »TOM CyneOHas mpakTUKa HCXOAUT
U3 TOTO, YTO €CIIM B JIOTOBOPE CTPOUTEIBHOrO MOJAPSAa OTCYTCTBYET YCIIOBHE O
CpOK€  BBINOJHEHUS  pabOT, TO OH CYMTAETCAd  HE3aKJIIOUYCHHBIM - CM.
undopmarmonHoe nmcbmo  [Ipesumuyma BAC P® ot 25.11.2008 N 127,
Onpeneneane BAC P® ot 19.03.2012 N BAC-2399/12 mo neny N A46-3334/2011,

N A13-2273/2011. CnemoBarenbHO, IPABOBBIX OCHOBAHMH Ui  B3BICKAHMS
HEYCTOWKM HE umeetcs» [1].

B pamkax rpaxmaHCKOro nena CyAoM YCTAHOBJIEHO, YTO W3 COJEpKAHUSA
JIOTOBOpa CTPOUTENBHOTO TMOApsAAa CIeAyeT, 4YTO CpPOKH HCIOJHEHUS paboT B
YKa3aHHOM JIOTOBOpPE CTOPOHAMHU HE yCTaHOBJICHbI. Kak CieacTBue, CyaoM CAenaH
BBIBOJ, 4TO «PaCCmaTpuBaeMblii [IOTOBOpP CTPOUTEIBLHOrO TMOAPSAAA SIBIACTCS
HE3aKJIFOUEHHBIM.

[Ipn nmepBoHaYaJIbHOM PAaCCMOTPEHHUM Jiela B YIOBJIETBOPEHUU TPeOOBAHUI

O B3BICKAHWH 3aJIOJDKCHHOCTH CyZoM OBIJIO OTKa3aHO IO JIaHHOW TPHUYMHE.
Pemenue Cyna ObUIO OTMEHEHO KACCAIIMOHHOW WHCTAHIIMEH U OTIIPaBICHO Ha
HOBOE PaCCMOTpEHUE.

[Ipu HOBOM paccMmoTpeHuH Jena Cyj Cocnancsi Ha Crarbio 8 'K P®D, kotopoit

NPEAyCMOTPEHO, UTO TpaXJaHCKUME TMpaBa U OOS3aHHOCTH BO3HUKAIOT U3
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OCHOBaHUH, MPEIyCMOTPEHHBIX 3aKOHOM U MHBIMHU TMPABOBBIMH aKTAMH, a TAKKe
U3 JEUCTBUI TpaXAaH W IOPUIAMYECKHUX JIHI, KOTOPBIE XOTSA U HE MPEayCMOTPEHBI
3aKOHOM WJIM TaKUMHU aKTaMH, HO B CHIIy OOIIMX Hayall ¥ CMbICIA TPaKIaHCKOTO
3aKOHOJATENbCTBA MOPOXKAAIOT TPakIaHCKUE IpaBa U 00S3aHHOCTHU.

B Hacrosiem Ciyyae CyJ Ipyd HOBOM PAacCMOTPEHHUM [ieja YCTAaHOBWJI, YTO
¢dakTuecku padoThl [loapsmuukoM OBUIM BBITOJHEHBI, ClIeI0BATEIbHO, JaHHOE
00CTOSTEIHCTBO TIOPOKIAET OOS3aHHOCTh 3aKa3dMKa IO oriaTte pador» [2].

BaxxHO TMOMHUTBH, YTO «IIpHEeMKa padoT 3aKa3yMKOM CBHUICTEILCTBYET O
BO3HUKHOBEHWM OTHOLIEHUH IO MOAPSALY TpPH OTCYTCTBHUHM 3aKIIOYCHHOTO
JO0roBOpa CTpouTenbHOro noapsiaa» [2]. Eciu ke 3akazuuk pabOTy HE NPUHSII, TO
Cyn MoxeT oTka3ate [loapsguuky, IkenaBUIeMYy [OJIYyYWTh — OIUIATy 34
BBINIOJIHEHHbIE ~ paboThl (oraty  Tpyna). OIHAako U 30€Ch  BO3MOKHBI
uckimoyeHus. CyZoM T1pu  BBIHECEHUM PEUICHHMS] YYUTBHIBAETCA MHOXKECTBO
OOCTOSATENBCTB, YTO MO3BOJISIET NPUHATH CIPABEAJIUBOE PEUICHHE Ha OCHOBE BCEX
dakroB. Hanpumep, Cornacuo Iloctanosnenuio ®AC 3anagno-Cubupckoro okpyra
ot 19.09.2012 no neny N A75-5766/2011 moxHO mojaraTh, 4YTO B Ciydae
HEMOTUBHUPOBAHHOIO OTKa3a 3aKa3uuKa OT NOJAMUCAHMS aKTa, YIOCTOBEPSIOIIETO
IPUEMKY CTPOUTENIbHBIX paboT, akT MoOXeT ObIThb mnoamucad lloapsimunmkom B
OJTHOCTOpOHHEM Tmopsake. [Ipu  oOLeHke OJHOCTOPOHHE TMOAMMCAHHOTO aKTa
BBITIOJTHEHHBIX Pa0OT Cy/ly HAIJICKUT YCTAaHOBUTH (DAKT yBeOOMIIEHHUS 3aKa3unKa
0 TOTOBHOCTM K ClHaue pe3yibrara paboT, (akT BBINOJHEHUS padOT W
00OCHOBAaHHOCTh MPHUYMH OTKa3a OT MOANKCAHUS aKTa BBHIMOJIHEHHBIX pPadoT.

Paccmorpum emé ogny curyauuto. [lonpsaunk oOpaTtuiics B Cya C UCKOM O
B3bICKAHUM 3aJ0JDKEHHOCTH 32 BBIIIOJIHEHHBIE pPaOOTHl. 3aKa3yuK BO3paXka
OpPOTUB HWCKa B CBS3U C TeM, 4TO [lompspaumk WCMONb30BaJl TOTOBBIE JETaH,
NpUOOpETEHHbIE Y TPEThUX JIUI], a HE U3TOTOBJIEHHBIE CaMOCTOsTeNIbHO. Ha mepBbIit
B3IJISII MOXET II0Ka3aThbCs, 4YTO TMpaB 3aKa3uuK, BeIb OH HAaHUMAeT IPYrylo
cropony (Iloapsimuvka) mjis  BBITIOJHEHUS ONPEACIEHHBIX pPadOT W OH MOXET
BBIOpATh CIIOCOO BBITIOJNHEHUs PabOT, OJHAKO 37€Ch BO3MOXHO ABa ucxonaa. Ecim

B JIOTOBOpE CTPOMUTENIBHOIO TMOJApsAAa MPOMUCAaHO, 4YTO pabdoTa AOKHA OBITh
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BBIIIOJJHEHA C MKCIOJIb30BAaHME CaMOCTOSITEIbHO — W3TOTOBICHHBIM  JETaleH
[ToapsaaunkoM, TO mpaB OKaxeTcss 3aka3uuk. Eciau ke B 10roBope CTpOUTEIBHOIO
noJipsila He MpONucaH CIoco0d M3rOTOBJIEHUS, TO B COOTBETCTBUU CO CT. 703 'K
P® Iloapsaaunk BrmpaBe CaMOCTOSITENIFHO BBIOMPATH CIOCOOBI BBIMOJIHEHHUS PaldOT
[3].

JlaHHBIE TIpUMEpBI MOKa3bIBAIOT, YTO OTHOLICHHWS IO MOBOAY JIOrOBOpa
CTPOMTENBHOIO TOJAPSAAa BECbMa CIIOXKHBI, PEryJIMPOBAHHE BECbMa HE OJHO3HAYHO.
Tak, Mo MHOrMM BoOINpoOcaM CYIIECTBYIOT HECKOJIbBKO MHEHHH, KOTOPBIE 3a4acTyIO
SBJISIIOTCS TIPOTUBOIIOJIOKHBIMH, CyZI€OHAs] MPAKTUKA HEOJIHO3HAYHA.

O6patuMcs K BompocaMm CyAeOHOM MPaKTUKK IO TOJKOBAaHUIO U MPUMEHEHUIO
cr. 702 TK P®. B coorBeTcTBUM C IEPBBIM MHEHHEM «IIPEAMET  SIBIIACTCS
CYIIECTBEHHBIM YCJIOBHEM JOTOBOpPa CTPOUTENBHOTO moapsnay». CormacHo apyroi
TOYKE 3PECHUA «IJII ONPEACIICHUSA IpeaMeTa J0roBOpa CTPOMTEIBHOIO MOApAIa
HEOOXOJUMO TaKXKe YyKa3aTb OOBEKT, Ha KOTOPOM pabOThl JIOJKHBI OBITH
oCymiecTBieHb». COTIacCHO TPEThe TOYKE 3PEHUS «IJIA OMpEAeNICHUs IMpeaMera
J0TOBOpa CTPOUTEIBHOIO MOApsA/a HEOOXOAMMO YyKa3aTh pe3ysbTar, K KOTOPOMY
JOJDKHBI TIPUBECTU MOAPANHbIE paldoTh». Kak MbI BUAMM, MO OJAHOMY BOIPOCY
CyLIECTBYET TPHU Pa3HbIX TOYKHU 3PEHMS, U 3TO 3aTPYAHSET BBIICHEHUE IPaBIbI
B Cnydae oOpaiieHus B CyJ C HICKOM O HENpPaBWJIBHOCTH COCTaBJICHHUS JIOTOBOpa
CTPOUTEIBHOIO MOAPANA U, CIEAOBATENIbHO, BICYET 3a COOOM MpHU3HAaHUE TOTOBOpA
HE3aKITIOYEHHBIM, BEJb B HEM HE ObUTM TPOIKCAHBI CYIIECTBEHHBIC YCIOBHS
ZOTOBOPA.

Wrak, K HEZOCTATKaM JOrOBOPA CTPOUTEIBHOIO MNOAPANA MOXKHO OTHECTH:

1. MHOXECTBEHHOCTh TOYEK 3PEHMS IO OJHOMY M TOMY € BOIPOCY.

2. Jluma, He MMEIOIIME ONbITA W HABBIKOB, A TAKXKE CIEUUAJBbHBIX MO3HAHUHN
MOTyT CIIyTaTb JOrOBOp IoApsiAa C TPYAOBBIM JOTOBOPOM, YTO BBI3OBET
JOTIOJIHUTENBHBIE TPOOJIEMBI.

3. 3aka3uuk MO JOTOBOPY CTPOUTEILHOTO MOJpsaa O0O0s3aH BBIMUIATUTH

HOI[pHI[‘-II/IKy BO3HArpaxacHuc, KOTOpo<C MOKCT BBIINNIAYUBATHCA YaCTAMMA, HAIIPUMCED,
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M0 OKOHYaHMIO TOrO0 WJIM MHOTO JTama paboT, OJHAKO BO3HArPa)XJICHUE
MPUBSI3BIBACTCS UMEHHO K pe3yibTaTaM paboT, a He K UX MPOLECCy.

K noCronncTBam 10roBopa CTPOUTENBLHOTO MOAPSIA MOXKHO OTHECTH:

1. OrcyrctBue y Iloapsamunka 00sS3aHHOCTH COOJIIOIATh TPYAOBON MOPSIOK,
IPUHATHIN B OpraHu3aluy, He 00paIlaTh BHUMaHUs Ha JIOKAJIbHbBIE aKThl.

2. llogpsaauuk BIpaBe HE pearupoBaTh Ha yKa3aHWsl COTPYIHUKOB 3aKa3uuKa
(eciii MHOE HE MPONUCAHO B 3aKJIIFOUEHHOM JJOTOBOPE CTPOUTEIBLHOTO MOAPSAIA).

3. Ilonnas csobona Iloapsaunka oT 3aka3unMka: MOKHO HE IPUNHTH HA paboTy
(eCnu TO HE HaBPEAUT MPOLIECCY).

4. B0o3MOXHOCTh pabOTaTh MO JIOTOBOPY CTPOUTENHHOrO MOApPsiAa BO BpeMs
oTIycKa Ha paloTe, rae 3akiato4éH TpyAoBod poroBop. CormacHo TpyaoBOMY
3aKOHOJIATEIBCTBY BO BPEMSI €KETOJHOTO OTIIYCKA BBIIOIHATH OIUIAYUBAEMYIO PadOTy
[0 3aHUMAEMOU JIOJDKHOCTU HENb3s. DTO TPO3UT pabOTOAATENIO MPHUBJICUYCHUEM K

aIMUHHUCTPATUBHON OTBETCTBEHHOCTH B nopsiake Ctateu 5.27 KoAIl PO.
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