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Abstract: Relevance of the topic is conditioned by theoretical and practical
significance of organizational and legal problems in combination with practical
importance of the role of the state in realization of basic human rights and freedoms.
Constitutional responsibility for violation of human rights and freedoms to the greatest
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Bpewmst, nporeiree mocine npuuatus Konctutymuu P® 1993 roma [1], u
MpakTUKa Pa3BUTHS  JIEMOKPATHYECKOr0, KOHCTUTYLIMOHHOTO U  COLHUAJIBHOTO

rocyaapcrtsa B Poccuu CBUACTCIILCTBYIOT O HCO6XOI{I/IMOCTI/I COBCPIHICHCTBOBAHUA
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[IPAaBOBBIX MEXAHU3MOB YTBEPKICHUSA U FapaHTUPOBAHHUS IIPAaB U KOHCTUTYLIMOHHBIX
cBO0O/1 YeJI0BEKa.

EctecTBeHHO, mTpaBa M CBOOOJBI YEJIOBEKA, HMX TAPAHTUU OIPEHEISIIOT
I'YMAaHHCTHYECKOE U3MEPEHUE Pa3BUTHUS POCCUMCKOrO IOCYNAapCTBA U I'PAKIAHCKOIO
oOIIecTBa, UX MOTEHUHAN U PEANbHBIE MEPCHEKTUBBI PA3BUTUSA JJIA YTBEPKIACHUS
JIE€MOKpPaTHH U PABOBOI'O rOCyAapCTBa.

[TpaBa 1 cBOOOIBI YENIOBEKA HOCAT CUCTEMHBIN Xapaktep. B To xe BpeMs oHU
paznuyaroTcs [0  MHOTMM  CYIIECTBEHHBIM  aCleKTaM, 4YTO  IO3BOJISIET
KJIaCCU(PHUIMPOBATH UX IO ONPEECIEHHBIM KPUTEPUSIM.

MoO>KHO BBIAEIUTH, YTO IPaBa YEJIOBEKA U KOHCTUTYLIMOHHBIE CBOOOBI MOTYT
OBITh KJIaCCU(UUUPOBAHBI B COOTBETCTBUU C ONIPEICTEHHBIMU KPUTEPHUSIMU, & UMEHHO

1) B COOTBETCTBHH C TIPEAMETOM OHU JICJISATCS Ha TIpaBa U CBOOOIBI USIIOBEKA U
IpaBa U CBOOOJIbI IPaK/IaHUHA;

2) 10 TEeMaTHKE OHH MOJPA3/ICISIOTCS Ha UHINBUAYAIBHBIC U KOJUICKTUBHBIC

3) 1o reHes3ucy - Ha ECTeCTBCHHBIC U MIPOU3BOIHBIC;

4) mo xapakTepy HuX (OPMHUPOBAHHS - OCHOBHBIC (KOHCTUTYIIMOHHBIC) U
JOTIOJIHUTENbHBIE (KOHKPETU3UPYIOILIUE);

5) mo ¢opme ux BBemeHuss B KoHCTHTyIHMH: TipaBa TEpBOro, BTOPOTO U
TPETHETO MOKOJICHHUS;

6) mo coiepkaHWIO: TpaXTaHCKUE (MHAWBUAYAIbHBIC), TOJUTHYCCKHE,
SKOHOMHUYECKHUE, COLIMAIIbHBIE U KYJIbTYPHBIE MPaBa.

B Hacrosimee BpeMs ydeHbIe IpeiaratoT U Ipyrue KpUTepuu Ui IPaBUIIBHON
KJ1accu(ukanuu.

Tak, Ckpunniok O.B Bbeigensier ux 10 CyOBeKTy - TMOJUTUYECKHUE,
HSKOHOMUYECKHUE, COLMANIbHBIC, KYJIbTYpHBIE (JyXOBHBIE), HH(OPMALMOHHBIE H
HKOJIOTMYECKHE TMpaBa W CBOOOJABI UENIOBEKa; MO OOBEKTY - WHIUBUIYAIbHBIE U
KOJUIGKTUBHBIE IpaBa, MpaBa U cBOOOAbI rpaxnaH Poccuu, mpaBa u cBOOOIBI
MHOCTpAHIIEB U JHI 0e3 TpakJaHCTBa; MO0 MPOUCXOXKICHUIO - €CTECTBEHHBIE U
MIPOU3BOJIHBIC; MO BO3pAcTy - MpaBa peOeHKa, NMpaBa MOJOJEKH, MpaBa MOKHIIBIX

JIFOEN; TI0 TIOJTy - PABa KEHIIUH, ITpaBa My>XK4YUH U Ap. B COBOKYITHOCTH 3TH ITpaBa u
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CB0OOOJIbI 00pa3ylOT CHCTEMY OCHOBHBIX MpPaB U CBOOOJI YEJIOBEKa M Tpa)kJIaHHHA,
0a30BbIMM  3JIEMEHTAMU KOTOPOM  TPAIUIIMOHHO CYHUTAIOTCA TpPakKIaHCKUE,
MOJINTUYECKHE, 3KOHOMHUYECKHE, COUMaJIbHBIE M KyJbTYpHbIE IpaBa M CBOOOABI
YyesloBeKa U rpakaanuna [2, ¢. 251].

BOABIMIMHCTBO IOPUCTOB M MPABO3AIIMTHUKOB OTMEYAIOT, YTO HA IPAKTUKE
KJaccuuKalus npaB ¥ CBOOO YeIOBeKa MO UX COJIEPKaHUI0 UMEET MEPBOCTEIIEHHOE
3HaYeHue. Mbl UMEEM B BHUAY PA3IUYUE MEKIY TPaXKTaHCKHUMH, MOTUTHYECKHMU,
SKOHOMUYECKUMH, COIUAIbHBIMU, KYJIbTYPHBIMU U JAPYTHUMH MPABAMH U CBOOOJAMH
YEJI0BEKA.

Poinb u 3HaueHHe rapaHTUil IpaB U CBOOO] JINYHOCTU OINPEAEISAETCS TEM, YTO
OHM SIBJISIFOTCSI BaKHBIMHU (DaKTOpaMU B SKOHOMHYECKOM, MOJUTUUYECKOM, TIPABOBOM,
KyJbTYPHOM U Jpyrux chepax )Ku3HU 00ILECTBA, CO3AA0IIMMHU YCIOBUS ISl PEaIbHOM
BO3MOKHOCTH OCYIIIECTBJICHHS IPpaB U CBOOOI JimuHOCTH [3, ¢. 89].

Kak wu3BectHo, B Poccum cCymecTBylOT cyabl OOLIEH IOPUCAUKIUU H
Koncturyumonnsiii  cyn. Mx npakruyeckoe (YHKIIMOHUPOBAHUE  SIBIIAETCSA
HEOTHEMJIEMBIM CTPYKTYPHBIM 3JIEMEHTOM B 00ECIIEYEHUH MPaB U CBOOO]T YEJIOBEKA U
rpak1aHUHA.

AKTyallbHbIM BOIIPOCOM SIBJIIETCSI, HAPUMEpP, PETyJSIPHOE HapyIICHUE IpaB
YelloBeKa IyTeM «perjaMeHTtauun» B KOHCTUTyLHMH NTpaBOBOM HEBO3MOXHOCTH
NpUBJICYEHUs] aJBOKaTa (MpaBO3alMTHUKA) TMpPH JOCMOTpPE, OOBICKE WU
HEIMOCPEJICTBEHHO MpHU 3aJep>KaHUK WM apecTe JIMIA, a TAK)KE MPU B3SITUU Yy HETrO
00BSICHEHHUIA, B TOM YHUCJIe OT cBUeTeNneil. HecMoTps Ha oueBuaHOE HapyIIIEHHUE ITpaBa
Ha 3alUTY JHIA, TOJABEPrHYTOr0 T0CMOTPY, OOBICKY WJIM 33J€p>KaHUIO0, 32 BCE BpeMs
CYyILIECTBOBaHMs poccuiicko KoHCTUTyuMH He ObLJI0O HU OJHOTO 3()PPEKTUBHOIO
MPEJIOAKEHUS 10 PELIEHUIO ATON MPOOIEMBI.

HcknountensHoe peryiupoBaHUME TIpaBa Ha 3alllUTy [OJ03PEBAEMOTO,
OOBHHSIEMOT0 M MOJCYAMMOrO HE IMO3BOJSET IUBUIM30BAaHHO TpaHC(HOPMHUPOBATH
HOPMBI YTOJIOBHO-TIpoLieccyaibHOro kojaekca P® (manee — VIIK P®D) [4], koTopsbie, B
otiimuue oT HopM KOHCTUTYIMH, TPeayCMaTPUBAIOT UCKITIOUUTEIBHO YIOPSAI0UYECHUE

X0Ja yroJIOBHOTO CyZOIIPOHU3BOJICTBA.
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JleTanpHbIl  aHANW3 TOJOXKEHUKA  YTOJOBHO-TIPOLIECCYAIIBHOTO  KOJEKCA
Poccuiickoit @enepaniuy MoKas3bIBa€T HE TOJIBKO OYEBUAHYIO TUCKPUMHUHALIMIO MPaB
JIUI], KOTOPBIe (DAaKTUYECKHU TMOBEPTAIOTCS YTOJIOBHOMY MPECIICIOBAHUIO HA CTAIMIX
JI0 TIPUBJICUCHHS X B KQUECTBE MO03PEBAEMbBIX MJIM OOBUHIEMBIX, HO TAaK)KE y4acTHe
3alIMTHUKA HA PAHHUX CTaJIASIX MPOLIECCA OTPAHUYECHO MOJOKEHUSIMHA JIEVUCTBYIOIIETO
YT010BHO-TIPOLIECCYATBHOTO KOJEKCA.

Cornacno YIIK P®, nogo3peBaemblii/ 0OBHHSIEMBIN UMEET MPaBO Ha aJBOKATa U
MpaBo Ha CBUJaHUEC c aJIBOKaTOM  JIO MIEPBOTO J01poca, HO
10/103pEeBaeMbIii/OOBHHSEMBI MOKET OTKA3aThCs OT IMpaBa Ha ajBOKaTa, €CJIM OH HE
MPEAIPUHUMACT CO3HATEIBHBIX YCHUIIUM IS 9TOr0, 0OCOOCHHO €CII OH HaXOUTCS 10T
BIIMSTHUEM CIleIoBaTeNsl. B 3TOM OTHOIIEHMM MpPaBO OTKA3aThCsA OT IMpaBa Ha
KOHKPETHOTO aJBOKara SBISIETCS OJIHUM U3 BApUAHTOB, IIPEIYCMOTPEHHBIX
VYrosioBHO-MIpoliecCyadbHbIM  KOJEKCOM P®, KOTOpBIM, OJIHAKO, MOXKET OBITh
BOCIIPUHAT 3aWHTEPECOBAHHBIM JIMIIOM KakK MOJIHBIM OTKa3 OT 3amuThl. Ecin
MOJ03PEBACMbIM WM OOBHHSEMBIM YCTAaHOBUT, YTO JKEJIACT BOCIOJIB30BATHCS
ycayramMu ajBokaTa, €ro MOryT yOeauTh, YTO OH «OTKa3ajics» OT 3TOro IpaBa,
noAanuca (GopMy oOTKaza JuO00 J0O0OpOBOIBHO, JHOO IO COBETY COTpPYJIHHKA
KOMITETEHTHOT'O IPAaBOOXPAHUTEIIBHOTO OpPraHa.

B Takux ciyyasx HEOOXOAUMBIMU MEpaMH SIBJISIOTCS IIeJIeHAIpaBieHHas
rocyJlapcTBeHHass 0Opa3oBaTelibHAas TMOJUTHKA II0 Pa3bsICHCHHIO TpakKIaHaM
COJICp’KaHMsl WX IpaB, OCOOEHHO IMpaBa Ha 3alUTy, a TakKXKe JpPyTrHe Mephl,
HAIIpaBJICHHbIE HA O3HAKOMJIEHHME HX C TMPOLECCYATbHBIMU HOPMaMH 3TOTO
COJZIEp)KaHUsl, HAPUMEP, MPABO OTKA3aThCS OT KOHKPETHOTO aJIBOKATa WM HAHATH
IpYyTOro ajBoKarta.

Koneuno, rpaxkmanckoe o0miecTBo B Poccunm He Tak XOpOIIO pPa3BUTO, HO
MPaBO3AIIUTHUKY, TPEACTABUTEIN OOIIECTBEHHOCTH W IOPUCTBHI HE JIOJKHBI
3aKpbIBaTh IJla3a HAa JUCKpUMHUHALMIO. B HacTrosiiee BpeMsa OSTH JIIOAU TaKkKe
IIPEJCTaBIICHBI B MapjlaMeHTE B OOJIBIIIOM KOJMYECTBE, a HEKOTOPHIC U3 HUX MMCIOT

0COOBIM MaHJIaT Ha 3aIUTY MPaB U CBOOO]I OT UMEHH rOCyapCTRa.
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OcHOBHBIE 00/1aCTH, B KOTOPHIX KOHCTUTYIIMOHHBIE TapaHTUH MPaB YeJIOBEKA U
rpaXxJaHrHa HYXJAIOTCA B YJIYUILICHUH, CICTYIOIIHE.

Bo-niepBeix, ykperienne ¢GpuiaocodCKo-IpaBOBOl OCHOBBI KOHCTUTYITHOHHBIX
rapaHTuid. DOTO TO3BOJUT MPOSICHUTH MCXOJHBIE (HUIOCOPCKO-METOMOIOTUUECCKIE
OCHOBBI KOHCTHUTYITMOHHOTO YKPETUICHHWS W 3allUThl TPpaB M CBOOOJ YEIOBEKa W
rpaxxnanuHa B Poccun.

Bo-BTOpBIX, MBI TIpeajiaracM BKJIIOYUTh B OCHOBHOM 3aKOH OKOHYATEJIHbHOE
MOJIOKEHHE O €IMHCTBE MPAB YEJIOBEKA U OCHOBHBIX M KOHCTUTYIIMOHHBIX CBOOOI BCEX
TPYIII W BCEX «IOKOJIeHHWi». Bce mpaBa YemoBeka W OCHOBHBIE CBOOOJIBI
YHUBEPCAJIbHBI, HEJCIUMBbI, B3aMMO3aBUCUMBI, B3aUMOCBS3aHbl, HEPYIIMMBI M
HETPUKOCHOBEHHBI.

beimo ObI Takxke 1enecoo0pa3Ho 3akpenuTh B OCHOBHOM 3aKOHE IOJIOKCHHE
(byHIaMEHTAIBHOM BaXXHOCTH O HEJOMYCTUMOCTH 3JI0YMOTPEOJICHUSI TMpaBaMu U
cBoOoamu. [{enecooOpa3HO paccMOTPETh ATO MOJIOKEHUE B OT/ICNILHOM CTAThE.

MBI cyuTaem, 4TO MEXaHM3M 3allUThl IIPaB YEJIOBEKA HYXJIAETCS B CPOUHOM
COBepIIEHCTBOBaHUU. bojee Toro, HEOOXOAMMO AaKTUBHO BHEIPSATH HE TOJBKO
MPAaBOBYIO 3alllUTy IIpaB M CBOOOJ 4YeEJIOBEKa M TpaKJIaHWHA, HO U 3alluTy,
3aKpEIJICHHYIO B COIMAJIbHBIX HOPMax: MpaBuiaX MOpPaJIM, KOPIIOPATUBHBIX HOPMAX,
HOpMax oObiuast u T.1. [IpaBoBble rapaHTUU 3allUTHI, W30JUPOBAHHBIC OT APYTUX
COITMAJILHBIX HOPM, HE MOTYT CO3/aTh JOCTAaTOYHO OJIArONMPHUSATHBIC YCIOBHS IS
MOJTHOTO oOecTieueHusI MpaB U CBOOO/T YEIOBEKA.

B CBsi3M C BBINIEU3JIOAKEHHBIM, MOXXHO KOHCTAaTHMpOBaTh, 4To B Poccum
CYIIECTBYET PSJ IPABOBBIX TapaHTHUM, KOTOPbIE B3aUMOJECUCTBYIOT C JPyTHMMU
rapaHTUsIMHM MpaB U CBOOOJ 4UesioBeKa U rpakaanuHa. OqHaKo B JACHUCTBUTEIIBHOCTH
MpakTUYecKas peaau3amnus mpaB U cBoOoja denoBeka B Poccuiickoit denepannm
OCTaeTCsl Ha JOBOJILHO HU3KOM - HE TOJIbKO ITPaBOBOM, HO M B IIEJIOM KYJIbTYPHOM -

YPOBHE.
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