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GENERAL CHARACTERISTICS OF THE ADVERSITY PRINCIPLE

Abstract: This article examines the principle of adversarial proceedings as one
of the fundamental principles of legal proceedings. The concepts of “adversarial
proceedings™ and "principle of adversarial proceedings™ are given, as well as the
relationship of this principle with other principles of legal proceedings.

The opinions of scientists are considered, as well as various interpretations of
the principle of adversarial proceedings.
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3HaueHUE NPHUHIUIIOB NpaBa B COBPEMEHHOM MPABOBOM CHCTEMON OYEHBb
BBICOKO, TIOCKOJIbKY IPaBO 3aTParuBacT Bce c(hephl AKU3HU HAILIEro oOLIeCTBa.
Kaxaplii mpuHIMn mpaBa B cebe COAEPKUT B ceOe OMpeesIeHHbIE BaXKHbIC

HavaJjia, OIpCACICHHBIC 3HAHNU, d TAKKE 3aKOHOMEPHOCTHU, KOTOPLIC H€O6XOI[I/IMBI JIIA
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IPaMOTHOTO MTPABOBOTO PEryaupoBanus. Pa3HooOpas3ue mpuHIMIIOB MpaBa, a TAKXe UX
KJaccu(UKauu, MpeAnojaraloT rpaMOTHOE W MPABUIBHOE BIUSHUE HA TPABOBBIC
HOPMBI, a TAKXKE UX TOJIKOBAHHUE.

HauGonpmuii 111 HaC MHTEpPEC BBI3BAJ MPUHIIMIT COCTSA3aTEIBLHOCTH, OJHAKO
JAQHHBIA MPUHIMI HYKHO paccMaTpuBaTh BO B3aUMOJCHCTBUM C JIPYyTHMH,
HEPa3pbIBHO C HUM CBSI3aHHBIMU. B CBSI3M C ATUM MPENCTABISIETCS HEOOXOIUMBIM
pPacCMOTPETh PA3IMYHbIE MHEHHS YYEHBIX K OIpPEACNICHUIO JAaHHOIO NpUHIIMIA, a
TaKK€ €ro HEepa3pbIBHOCTh C MPHUHIIMIIOM PABHOIPABHUS CTOPOH U JPYTUMHU
NPUHIIMIIAMU HEMOCPEJCTBEHHO C HUM CBSI3aHHbIC, W JaTh HauOoJiee IMOJHOE
ONpENICJICHUE TAHHOMY MPUHIIMITY.

«IIpuHIUIT COCTA3ATENBHOCTH - OJMH M3 OCHOBOIMOJIAralolIMX MPUHIIUIIOB,
KOTOPBIM, MPEkKIe BCEro, XapaKTepeH I CyaeOHOro (FPHIMYECKOro) Iporiecca.
OTTOro HACKOJIBKO TMOJHO W MPAaBOMEPHO PEATU30BBIBACTCS JaHHBIM MPUHIINII,
3aBUCHUT JEMOKPATUYHOCTb, OTKPHITOCTh U JOCTYIMHOCTh HOPUIUYECKOTO MPOIECCar»
[3, c. 34]. C Touku 3peHus ¢unocodhuu, coCTI3aTCIABHOCTh — TO CONEPHUYECCTBO
CTOPOH.

CocTs3aTenbHOCTh OTHOCUTENIBHO FOPUANYECKOTO MPOLEcca — 3TO COCTSA3aHUE
CTOpPOH (CyOBEKTOB C IPOTHUBOIOJIOKHBIMA MaTEPUAIBHO-ITPABOBBIMU HHTEPECAMHU ) 32
YCTAHOBJICHHE WX TOUYKH 3PEHHS IO ey B KayecTBE MCTUHHOMW. BrlleckazanHoe
MOJIO’KEHUE TIO3BOJISIET BBIJIEIUTh OCHOBHBIE 3JIEMEHTBI COCTA3aTEIbHOCTHU:

— Haguyue CyObEKTOB C OINPEJIENCHHBIMU MAaTepUAIbHO-TIPABOBBIMU,
WHOOPMAIMOHHBIMA ~ PEeCypcaMd H  3HAHUSIMH, KOTOPbIE 3a4acTyi0 OBbIBAIOT
HEpPAaBHO3HAYHBI,

— ompeJieTICHHAs 11eJ1h B KaKOW-TMOO0 OTIEIbHON IOPUTUIECKON POLIeype UTH
B CyJIeOHOM pa30upaTeNbCTBe, T.€. 3aKPEIUICHUE CBOCH MO3UIIUN €IMHCTBEHHO BEPHOM
U UCTUHHOM;

— BHENIHSS CTOPOHA COCTA3aTEIBLHOCTH, T.€. TPOTHUBOIOJIOKHOCTh UHTEPECOB,

MPUBO/IAILIAS K OTHOMY PEIICHUIO (POTUBOOOPCTBO, MPABOBOE CONEPHUYECTRO).
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B.C. Kupn4eHKo CUMTaET, YTO «COCTA3ATENBHOCTh B PAMKAX CYIOITPOU3BOJICTBA
CJIeIyeT paccMaTpUBATh KaK CPEICTBO UM MHCTPYMEHT, a IOCTHKEHUE O0bEKTUBHOM
UCTHHBI KaK KOHEYHYIO IIeJTh JIF000W PaBONPUMEHHUTEIBHOM eI TeTbHOCTI [4].

B cBsi3u ¢ 3THM, aBTOp NpeAJIaracT TakKoe ONMPEAEIEHUE: «COCTI3aTEIbHOCTD B
IpaBe — 3TO HHCTPYMEHTAJIbHAs, MNPEIMETHOBOIUIOLIEHHAs IPAaBOBasl LEHHOCTD,
KOTOpasi HAalpaBJieHA Ha JIOCTHKEHHE KOHCEHCyca B IPAaBOBOM JHAJIOTE€ MEXKIY
CTOPOHAMHM B paMKax ONPEACIICHHOTO FOPUIUYECKOTO MPOLECcca, MPEICTABISIOMIA
co00i 0COOYIO COITMABHO-TIPABOBYIO 3HAYMMOCThY [4, €. 92].

[IpuHIUTT COCTA3ATENBHOCTH SIBISIETCSI OCHOBOMOJIATAOIIUM B JII000M OTpaciu
npaBa, OH 3aKperyieH KOHCTUTYIHOHHO (4. 3 cT. 123 Koncrutyuuu P®) [1] u
HEpa3pbhIBHO CBSI3aH C JIPYTMMU MPUHIUIAMHU, TAKUMU KaK pPaBHOIIPAaBUE CTOPOH,
nyOJMYHOCTh M TJIACHOCTh CyJeOHOro pazbuparenbcTBa. s Toro, yToObl mpoiecce
OB COCTA3ATENbHBIM HEOOXOAMMO HaJMYHME HECKOJIbKMX YCJIOBHIA: paBHbBIE NpaBa y
CTOpOH (OIHAKO HEPEAKO BCTPEYAETCS TaK, YTO MPABOMOYHS Y CTOPOH OJIMHAKOBBI, HO
BO3MOXXHOCTH pa3Hbl€), OECHpUCTPAaCTHOCTh CyAa, MyOJUYHOCTh HOPUIMYECKOTO
Ipoliecca, ero rIaCHOCTh, IOMOIIb CO CTOPOHBI Cy/J]a B YKa3aHHBIX 3aKOHOM CIIyYasix
(Hampumep, B UCTpeOOBAaHUU J10KA3aTENbCTB) U Jp. B KaXI0M BHIIE IOPUAUYECKOTO
Mpoliecca, HECOMHEHHO, MPUCYTCTBYET pacCMaTpUBAaEMbIi IPUHIIMI, OJHAKO, OH HE B
MOJIHOM MEpe peaJu30BbIBAECTCA, B KaXJIOM U3 HHUX €CTh CBOM NPUYUHBI,
00yCIIOBJIEHHBIE CTIEUU(UYHOCTHIO TOTO WJIK HHOTO IMPOoLIecca.

W3noxeHHoe TMO3BOJSET JAaThb HaubOonee oOlIee MOHATHE MPUHUUITY
cocTs3aTenbHOCTH:  [IpHHOMI  COCTA3ATENIBHOCTH  —  3aKpeIuvleHHas — ujaes,
OCHOBOITIOJIArarIlee Hayajlo, IpaBOBas LEHHOCTb, IIPU KOTOPOM CTOPOHBI,
YYacTBYIOIIME B PACCMOTPEHUU Jelia, a TakKe JHIAa 3aWHTEPECOBAHHBIE B MCXO/IE
JieJ1a, PEAIN3YIOT CBOM IIPaBOMOYHMS JUIsI JOCTHDKEHMSI KaKIOW M3 HUX CBOEH
COOCTBEHHOW LIETM UM KOHEYHOrO pe3yJibTaTra MpU COOJIOJEHUU MPOLeCCyaJbHbIX
TpeOOBaHUI M 3aKOHHOCTH B 1ejoM. [IpoBeneHHBIN aHANN3 MO3BOJIIET MEPEUTH K
CYIIHOCTH IPHUHIIMIIA COCTA3ATEIbHOCTH.

[Io 3TOMy mnOBOJAY CYILIECTBYIOT pa3jiMyHble TOYKU 3peHHsl yuyeHbIX. [lox

CYOIHOCTBKO, KaK IIpaBUJIO, IIOHUMACTCA BHYTPCHHCC COACPIKAHUC SBJICHUS,
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OCYUIECTBJISIEMOE Y€pe3 BhIACIICHUE €r0 OTIMYUTENbHBIX MPU3HAKOB U OCOOEHHOCTE!,
HEU3MEHHBIX TIOJl BIUSHUEM TE€X WIM WHBIX OOCTOSTENbCTB, IO3BOJISIONINX
OTTPAaHUYHUTH €T0 OT CXOAHBIX C HUM sIBJIeHUH. CIIOKUBIIMECS MTOAX0 bl K TOHUMAHHUIO
CYIIHOCTH COCTSI3aTEIbHOCTU CYIIECTBEHHBIM 00pa30M OTINYAIOTCS.

OpaHM BUIAT CYITHOCTh MPHUHIIUIIA COCTA3ATEILHOCTH B MPEAOCTABICHUN TIpaBa
Ha 3alllUTy, APyTHe€ — B PABEHCTBE CTOPOH IEpel CYJIOM, TPEThU pacCMaTpUBAIOT
JEUCTBUE TPUHLHUIA COCTA3ATEIBHOCTH MCKIIOYUTEIBHO B pPaMKax OTAEIbHBIX
oTpaciiel MpoLEecCyaabHOro MpaBa, B CBSI3U, C YEM €T0 CYIIHOCTb CBOJIUTCS TOJBKO K
OTpaCJIEBbIM OCOOCHHOCTSM €T0 3aKpPEIJICHUSI U TPUMEHEHUS.

CyImHOCT,  paccMaTpUBAaEMOro  MNpPHUHILMIA  CKJIAAbIBAa€TCS U3  JABYX
COCTaBISIIOIINX: OOMIMX TPU3HAKOB U CIEHUANBHBIX (AN KaXIOTro BHIA
IOPUIMYECKOTO Tpolecca). ITO OOBSCHIETCA TEM, UYTO BCE-TAKM KaXKIblil mpoliecc
OTpe/eNieH KPYroM YYacTHHKOB, WX IMpaBaMHd M OOS3aHHOCTSIMH, MPEAMETOM
Aoka3piBaHus U T.7. OOIUM jKe SBISETCS LEib: JOCTHKEHHE UCTHHBI U TMPHUHATHE
MPAaBUJIBHOTO PEUICHHUSI 110 JIETY.

Me1 cornachsl ¢ onpenenenunem C.J1. OcnanoBa. JIeHCTBUTENBHO, B IPUHIUIIAX
YyrOJIOBHOTO CYJOINPOU3BOJICTBA OTpPa)XE€Ha OCHOBHas CyTh IIpoliecca, HMEHHO
MIPUHIIAIIBI ONIPEIEISIIOT 1ENIEBYI0 HAMPABICHHOCTh YTOJIOBHOTO CYIOMPON3BOICTBA U
CJIy’KaT TapaHTOM IpaB, CBOOO M HHTEPECOB IPAXKIaH.

Kak ormeuaer A.B. Kamrak, «1moj CyuiHOCTbIO MPUHIHUIIA COCTA3ATENBHOCTH
HEOOXOUMO TOHMUMATh WMEHHO HOPMATHBHOE IMPEAOCTABICHHE CYOBEKTaM,
o0JalalolUM MPOTUBOMIOJIOKHBIMU MaTepUaIbHO-TIPABOBBIMU U MPOLIECCYATbHBIMU
MHTEpecamu (CTOpOHaM ), TPABOMOYHH IO MPEAO0CTABICHUIO JTIOOBIX, HE 3aIPEIICHHbIX
3aKOHOM, JTOBOJIOB M MHBIX JI0KA3aTEIbCTB, MO3BOJISIONINX YOSIUTH Cy1 B TOM, YTO HX
MHEHHE OTHOCHUTEJILHO MpEeIMETa Cropa B CHIIY MaT€pHaJIbHBIX U MPOLECCyalIbHBIX
OCHOBAHHUU SBJISICTCS KICTUHHBIM®[5, C. 292].

TpyaHo He coriacuTcs ¢ YMO3aKIIOUYEHHEM JaHHOTO aBTOpa, CYHIHOCTh — ITO
BHyTpEHHee NposiBIeHHe uero-anbo. KacaTenbHO paccMaTpuBaeMoro, CyIIHOCTb
NPUHIIAIIA 3aKITI0YaeTcss B HAJEICHUHM TMPABOMOYHUSMHU OMPEIEICHHOTO Kpyra

Y4aCTHHKOB B CBiA3H, C KOTOPBIMH OHHW MOTYT UX PCAJIM30BLIBATH IJIA HOCTHUKCHUA
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CBOEH 11e7M, 3aKOHHBIMHU CIIOCOOaMHM U METOJaMH, a Takke yOeXIaThb Cyll B CBOEH
NO3ULINH, €€ UICTUHHOCTH.

Cpenn MHEHHW# yYeHBIX, cymecTByeT no3uius, uro YIIK P® [2] comepxur
KOJUTU3UIO0 OTHOCUTENBHO MPHUHIUIIA COCTA3ATEILHOCTH B YTOJIOBHOM IPOLIECCE.

Moxno 3ametuTs, uTo YIIK PO Hapymaer npuHInn paBeHCTBAa CTOPOH B CYJE.
Oxkpyamze I''M., ormeuaet, yto corjsiacHo 0. 5 cr. 246 VYIIK P®, oOBuHUTENIO
NPEAOCTABIEHO TMPABO «IPEACTABIATH JIOKA3aTEeIbCTBA M y4YacTBOBATh B MX
uccienoBaHnum». B TO Bpems, Kak 3allUTHUK, HUCKIKOYUTEIBHO YYaCTBYET B
obcyxaenuu, cornacHo 1. 1 cr. 248 YIIK PO.

OnHako, Apyrue aBTOpPbI YKa3bIBAIOT HA TO, YTO 3aKOHOJATENIBHO y CTOPOHBI
3alIUTBl €CTh NPaBO IPEAOCTaBIATh JOKa3aTelbCcTBa, crarhss 274 VYIIK PO
pErJIaMEHTUPYET: «IEPBOM MPEACTABISIET J0Ka3aTeIbCTBA CTOPOHA OOBUHEHUS,
a 1ocjie UMCCIEAOBaHUS JO0Ka3aTeNIbCTB, MPEICTABICHHBIX CTOPOHOM OOBUHEHUS,
HCCIIEAYIOTCS JOKA3aTEIbCTBA, MPEACTABICHHBIE CTOPOHOM 3aI[UTHD».

Takum oOpa3oM, MbI BUJUM, YTO MEXKIY JBYMS HOPMaMU IpaBa CYLIECTBYET
npo0JsieM, KOTOPBIM TpeOyeT YyTOUHEHMS, TIOCKOJbKY OH BBI3BIBACT OOJIBIIIHE
TEOPETUYECKUE CIIOPHI.

Mg1 cunTaeM, 4TO HEOOXOIMMO BHECTH M3MeHEHHS B cTaThio 248 YIIK PO u
chopMyIMpoBaTh CIAEAYIONUM 00pa3oM MyHKT 1:

«3alUTHUK TOACYJIUMOrO MPEIOCTABISIET CaM M YYacTBYET B HCCIICIOBAHUU
JI0OKa3aTeIbCTB, TMPEICTABICHHBIX CTOPOHOM OOBUHEHHS, 3asBJISIET XOJIaTaiCTBa,
M3JIaraeT CyJly CBO€ MHEHHE IO CYyIIECTBY OOBUHEHHUS M €ro JOKa3aHHOCTH, 00
00CTOSITENHCTBAX, CMATUAIOIINX HAKa3aHUE MOACYIMMOTO WU OTPABIBIBAIOIINX €TO0,
0 Mepe HaKa3aHHs, a TaKKe M0 JPYyTrUM BOIPOCaM, BO3HUKAIOIIUM B X0JI€ CY/1I€0HOTO
pa3oupaTenbCTBaAY.

Takke HaMH OB PACCMOTPEHBI PA3TUYHBIC MHEHUS YUEHBIX C IMO3UIUHI MpaBa,
OTPACIICBBIX HAYK M JaHO HanboJjee ollee MOHITHE MPUHITUITY COCTA3aTEIbHOCTH, a
TaK)X€ BBISIBIIEHA HEPA3PBIBHOCTh €r0 C APYruMU mpuHimmamu. Kpome storo, Obut

IMPpOBCACH aHAJIW3 CYINHOCTH YKa3aHHOI'O IpUHIOWIIA, TAC Mbl YCTAaHOBHUIIN
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CYHICCTBCHHLIC pa3JIM4K K IOHUMAHHUIO JAHHOT'O ABJICHHMA, a TAKXKE ITPOAHAIN3UPOBAB

HX, JaJId CBOIO OLICHKY.
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