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B ycinoBusiX prIHOYHOM 3KOHOMMKH JTOTOBOP IPEICTABIAET COOOM OCHOBHYIO
npaBoBYIO (OpMYy CBSI3M YYAaCTHHKOB IPaBOOTHOLIEHUH. DYHKIMHU TIpa)KIaHCKO-
MPaBOBOTO JIOTOBOPA BBHICTYNAET B KAUYECTBE OCHOBHBIX C(hep MpaBOBOro BO3EHUCTBHS,
KOTOpasi OTpa)kaeT poJib M 3HAYEHUE JOroBOpa B YHOPSJAOYEHHH OTHOLICHUM
Y4aCTHUKOB T'PaXX/IaHCKOTO 000pOTa, BEIPAXKaIOT

CYIIHOCTb TOI'O MJIM KHOI'O AOr0BOpa.
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BaxxHeWIIMM 3JIEMEHTOB B  COIJIACOBAaHUM  BOJICU3BSIBICHUS  SIBISIETCS
IpaX<1aHCKO-IIPaBOBOM JOTOBOP, 0€3 KOTOPOTO HE MOKET CYILIECTBOBATh COBPEMEHHOE
obmiectBo [2, €. 135].

PaccmMoTpuM OCHOBHBIE (DYHKIUHM Tpa’KJaHCKO- IPABOrO JOrOBOPa, KOTOPBIN
MPOSIBJISIETCS B CIEAYIOIIUX aCHEeKTax:

Bo-niepBbIX, 10roBOp - 3TO (opMa yCTAHOBJICHMS MPABOBBIX CBS3EH MEXIY
y4aCTHUKaMU XO3AHCTBEHHOT0 000pPOTa WU OCHOBAaHHUE JUIsl BOZHUKHOBEHHUS Y HHUX
B3aMMHBIX 00s13aTeNbCTB U TpaB. CornamieHrne HamoJHSIET 3TH CBS3H KOHKPETHBIM
COJIEp’KaHUEM U JIOJDKHO oOecneuMBaTh MX MPAKTUUYECKYHO peallM3alliio, a TaKkKe
OTBETCTBEHHOCTD 3a BBIIIOJIHEHUE B3aUMHBIX 0053aTEIbCTB.

Bo-BTOpBIX, AOrOBOp BBICTYNAET B KAYECTBE OINPEACIMUTENS YYACTHUKOB H
OTIpe/IeNICHUE COTJIACOBAHHOCTH IO B3aMMHBIM IpaBaM M O0S3aHHOCTSM, YUHUTHIBas
MOTPEOHOCTH PAHKA, @ TAK)KE COYETAHUE UHANBUY AJIBHBIX 3alIPOCOB U BO3MOXKHOCTEH
KOHTpareHToB. JlaHHas (QyHKIUs sBisgeTca HaubOonee BaXXHOM, TaK KaK OHA
o0ecnieunBaeT OOCITyXKMBaHHE JOTOBOPOM OOIIECTBEHHBIX HYXJ W MOTPEOHOCTEH.
Hanuune HeoOxoaumoil cBOOObI (AMCIO3UTUBHOCTH) MPEANONaraeT NpakTHYeCKOe
OCYIIECTBJICHUE 3TOH (YHKIMU B pPErIaMEHTAllMU 3aKOHOJATEIbCTBOM YCIOBUMN
JOTOBOPA, a TAK)KE MPEAOCTABICHNE YYaCTHUKAM IIPaBa CaMOCTOSATEIbHO OMPEAEIISTh
YCIJIOBUS IOTOBOPA, 3aKJII0UaeMasi B paMKax OOILIUX 3aKOHHBIX MPEINUCaHuH.

B- TpeTbuX, MPOMCXOOUT 3aKIIOUYEHUE JIOIOBOpPAa, KOTOPOE CO3AET BAKHBIE
IIPAaBOBbIE TAPAHTUU JUISI KaXKIABIX CTOPOH. OTO BBIPAXaeTcsi B JOTOBOPHOM
o0si3aTesibHOM ucnoiHeHuu (cT. 425 'K P®D) [1], napymenue 00s3aTeinbCcTB, KOTOPhIC
ObUIM TPUHATHI 1O JOTOBOPY, KOTOpBIM Bj€YET OOS3aHHOCTb BO3MEIICHUS
npuunHeHus: yobITku (cT. 15, 393 'K P®), a Takxke B OJAHOCTOPOHHEM MOPSIKE
M3MEHEHHUE YCIIOBUM, KOTOPOE JTOMYyCKAaeTCs TOJIbKO 1o perieHuto cyaa (cr. 450 I'K
P®). CTopoHBI IMEIOT MTPABO MPEYCMOTPETH B IOTOBOPE U MHBIE IPABOBBIE CPEICTBA
oOecrieueHus, a MMEHHO: TIOPYUYUTENbCTBO, YCIOBUE HEYCTOMKH, FAaPAHTHIO.

Becbma mMpokoe MpUMEHEHNE UMEET TOTOBOP, TaK KAK OH IPUMEHSIETCS BCEMU

CyOBeKTaMH Tpa)XJaHCKOTO TMpaBa, a TaKXke MPHUCYTCTBYET BO BceX cdepax
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IpaXkIaHCKO-TIPABOBBIX OTHOIIICHUH, BKIIFOUAst aBTOPCKOE MPaBo, MATEHTHOE MPago [3,
c. 182].

Breiensor cneayromye TpyNbl JOTOBOPHBIX OTHOIICHHWM: € YydacTHEM
IpaXIaH; MEX1y NPEeANPUHUMATEIIMA; BHEIITHEAKOHOMUYECKUE U BHEITHETOPTOBBIC
OoTHOIIIEHUS. Tak Kak JIOrTOBOp MMEET BaKHOE 3HAYEHUE B IPakJIaHCKOM IPaBE, EMy
nocesiieH nenbii nonpasznen 'K PO (takue rnaBel kak 27-29), conmepiaiue
JIOTOBOpHBIE 001mMe mosiokeHusi. K 7goroBopy NpUMEHSIOTCS U OOLIUME HOPMBI
['paxxmaHCKOTO KOACKCA, PErYIUPYIONINE CACIKN U UX 00s3aTENbCTBA, ITPU YCIOBHH,
€CJIM OHU HE€ MU3MEHEHBI CIEUUATbHBIME HOPMAMHU O AOTOBOpE. BOJIBIIMHCTBO HOPM
HOCSIT JUCMIO3UTUBHBIN XapaKTep, U OTPAKAIOT COBPEMEHHbIE TPEOOBAHUS PHIHOYHOU
AKOHOMHMKE. ITO MO3BOJISIET BCEM yYaCTHUKAM JIOTOBOPHBIX OTHOIIECHUN OMPEAEIIATh
YCJIOBUSI C YYETOM COOCTBEHHBIX BO3MOXHOCTEH U MOTPEOHOCTEH.

OcHoBOli  JTIOOOTO  JIOTOBOpa  SIBJISIIOTCSL  €T0  YCJIOBUSA, Ha3bIBacMbIE
cymectBeHHbIMH (11.1 cT. 432 'K P®), KoTOpBIE COrNAacytOTCsl BCEMU CTOPOHAMHM JIJISt
MPUOOPETEHUS IOPUINIECKON CHIIBI, & UMEHHO JIOTOBOP CUUTAETCS 3aKIFOYCHHBIM.
Cormacno 1. 1 cT. 432 I'K Cyl1eCTBEHHBIMH SIBIISIFOTCSI YCIIOBHS O TIPEAMET JOTOBOPA,
YCJIOBHSI, KOTOPBIE HAa3BaHbI B 3aKOHE WJIM MHBIX MPABOBBIX aKTaX KaK CYIIECTBCHHbIC
WM HE0OXOUMBIE JJ1s1 JOTOBOPOB IAHHOTO BUIA, @ TAKKE T€ YCIOBHUS, OTHOCUTEIHHO
KOTOPBIX TI0 3asIBJICHUIO OJHOW U3 CTOPOH JIOJIKHO OBITH JIOCTHTHYTO COTJIAIICHHE [4,
c. 24].

Crnenyroliyto rpyniy COCTABISIIOT OOBIUHBIE YCIOBHS, OTPAXKAIOIINE TUITUYHBIC
YCJIOBUS IOTOBOPOB U MPEyCMATPUBAIOTCS AUCIIO3UTUBHBIMU HOPMaMHU, OT KOTOPBIX
MOTYT OTCTYIIaTh CTOPOHBI IOTOBOPA.

Crnenyroiasi rpymnmna JOTOBOPHBIX YCJIOBHM HA3bIBACTCS CIIyYaHBIMH, TaK Kak
OHM OTPaXarOT OCOOCHHOCTH B3aMMOOTHOIICHUM KaXKJIOW CTOPOHBI, a TaKKe
OTpaXKAOT crenuduyeckrue TpeOOBaHUS K TOPSIAKY M MPEIAMETY HWCIOTHEHUS

J0TOBOpA.

Taxkum oOpazom, cBoOoma moroBopa otpaxkeHa B cT. 10 'K P®, koropas

MpeayCcMaTpuBaeT NPUHIIUI PA3yMHOCTH U JJOOPOCOBECTHOCTH CTOPOH U HE O3HAYAET,
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YTO CTOPOHBI MOTYT JEHCTBOBATh M OCYIIECTBIISITH CBOM IpaBa M 00sI3aHHOCTU 0e3

y4c€Ta I1ipaB APYyrux JIMII.
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