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THE CLAIM AND ITS IMPLEMENTATION IN FRENCH, GERMAN AND
ENGLISH LAW

Abstract: The author examines the concept, elements and grounds for filing a
claim in various legal systems: France, Germany and the United Kingdom, as well as
the legal basis of claim proceedings in these countries. Various features of the claim
process of these countries are highlighted, as well as the prerequisites for their
formation in the history of these states, and the current state.
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Kak 1 601bIIMHCTBO MHCTUTYTOB IPAXKIAHCKOTO MpPaBa, «MCK» Kak oOpalieHue
3a CyJeOHOM 3aIMTON BIiepBble MOABWIOCH B J[peBHeM Pume u 3a cuer peuenuuu
MOSIBUJIOCH B OOJIBIIMHCTBE CTPAH POMAHO-TEPMAHCKOI MpaBoBOM cembH. [pyrue
CTpaHbl c(hOPMUPOBAIIM UCKOBOE MPOU3BOICTBO HE Ha OCHOBE PUMCKOTO IpaBa, a 3a
CYET JIOTUYECKOI0 Pa3BUTHsSI COOCTBEHHOM NpaBoBOW cucteMbl. Ha coBpeMeHHOM
JTarne pPa3BUTHUS OOILIECTBA U TOCYJAapCTBa MHTEPEC MPEACTaBISAIOT OCOOEHHOCTH
MCKOBOrO Ipou3BocTBa BO @panunu, ['epManny u AHIIINM.

[To 3akoHOmarenscTBY PpaHIUK, UCK PACCMATPUBAIOT KaK MPABO YEJIOBEKa
OBITh 3acIylIaHHBIM CYJOM IO CYIIECTBY 3asBJICHHBIX TpeOOBaHMM, YTOOBI CyIbs
OMpEIEINII €ro 000CHOBAHHOCTb, XOTSI KOHKPETHOTO ONPEIETIEHUSI B HOpMax IpaBa He
COJIEPKUTCS, a YKa3aHHOE MOHATHE UMEET OOJIbIIE CXOACTBA C MPABOCIOCOOHOCTHIO
muua. B I'epManny HCK paccMaTpHUBAKOT KaK MTMCbMEHHOE 3asIBJIEHUE UCTLA, B KOTOPOM
OTpaXKaroTcs ero TpeboBaHUsl M (DAKThl HApYIIEHHOTO TpaBa. /[aHHOE ompenesieHue
uMeeT OOJbIIe CXOJACTBAa C peajbHbIM IOHUMAHUEM HCKOBOIO MNpPOM3BOACTBa. B
BenukoOputaHuy MCKOBOE NMPOU3BOJCTBO U HCK OINPEACISAIOTCA KaK TpakIaHCKOE
CYJIOIIPOU3BOJICTBO, KOTOPOE HAYMHAETCA CYACOHBIM MPUKA30M WIH JIPYTUM
CHOCOO0M, KOTOPBIN MPEAYCMOTPEH CYIONPOU3BOICTBOM.

B cooTBeTCcTBHM € NEMOKPATUYECKUMHU LIEHHOCTSIMH B COBPEMEHHOM IIPABE,
KQKJIbIl 4EJIOBEK MMEET MPABO HA MCK, YTO TAKXKE HAXOAUT 3aKpeIUIEHHE B HOpMax
IPAXKIAHCKOT0 ¥ IPaXkAaHCKOTO MTPOLECCYAIbHOTO IIpaBa. B cOOTBETCTBUM ¢ HOPMAMU
AHIIIHMIICKOTO TIpaBa KaXK/Iblil 4el0BEKa UMEET NMPaBO HA OOpallleHue B CyJ, HO MpuU

ATOM 3aKOH pa3JesisieT MPaBo Ha OOpaIleHe U MPUHATHE TAHHOTO OOPAIICHUS CYIOM.
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Tax, 0OpaTUTBCS MOKHO IPAKTHUECKH C JIFOOBIM TpeOOBaHMEM, HO TOJIBKO CY/] pEIIaeT
1[eIeCO00pa3HOCTh pacCMOTpeHUs: ucka. B sTtom Buaurca Oonblias 10
CYOBEKTUBHOTO YCMOTPEHHS CyZAa, HO Takas MO3uLus (OpMUPOBAIACh MHOMXECTBO
BEeKOB. I 00ycIiOBIIeHA TJIaBEHCTBOM CYI€OHOTO MIPENECHTA.

Bo ®pannuu y kaxxoro 4esnoBeka ecTh paBo o0paTuThes B cy. [IpaBo Ha uck
UMEIOT TPaXKJaHe, a TAK)Ke FOPUINUYECKU 3aUNHTEPECOBAHHBIE B UCXO/IE A€JIa TPaXKIaHe,
KOTOpBIE B COOTBETCTBHM C 3aKOHOM MOTYT 3aIlMINATh UHTEPECHI APYyroro Jjwmia. B
JaHHOM HOpME Mbl BUAMM OTPaKEHUE IpaBa HA OOpalleHHE K MPEJICTaBUTENIO, a
TaK>k€ BO3MOKHOCTB 3aIUThl YACTHBIX U ITyOJUYHBIX HHTEPECOB.

B I'epmanuu Kaxxaplii MOXKET 00paTUTHCA K CYy, HO 3alIUTY OJYYHUT TOT, KTO
JIEHCTBUTENLHO KMEET MpaBo Ha 3amuty. JlokTpuHa TpedyeT 3aluThl pPeabHO
CyILLEeCTBYIOLIEro npasa. CTaJKMBAETCS ¢ IPUHIIMIIOM COCTA3AaTENIbHOTO Ipolecca 6e3
OTpaHUYCHUM.

MoXHO cKa3aTh, 4TO B E€BPOIICHCKUX IPABOBBIX CUCTEMAX MPENLYCMOTPEHBI
MIPaBOBbIE OCHOBAHUS JJIs OOpAIIeHHs B CyJ, HO CTOMT PACCMOTPETh U JIOCTYIHOCTh
Takoro ooOpaieHus. B cpaBHeHun ¢ JIpyrum crpaHamu, Bo ®PpaHuuu mpoueaypa
Hayajia UICKOBOT'O MPOM3BOJICTBA SBIISIETCA HauOoJiee MPOCTOM U HE IOPOToii, 3a CUeT
Yero CyAbl CTaJKUBAIOTCA C OTPOMHBIM MaccuBOM oOpamenuit. B ['epmanun
oOpalleHue B CyJ YK€ He Takas MpocTas Hpoueaypa, TpeOyeT OmpeeseHHBIX
IIPABOBBIX 3HAHUM, B TOM YHMCJE aAMWUHUCTPATUBHBIX OPraHOB BJIACTH, K KOTOPBIM
MOXXHO oOpatutbes. Haumbonee noporoil mpouenypa sBIS€TCS Ha TEPPUTOPUU
BenukoOputanuu. Bee eBpornielickie cTpaHbl UAYT MO MyTH YCTaHOBJIEHUS ITpaBuia, B
COOTBETCTBUM C KOTOPBIM CTOPOHBI HECYT PACXOJbI IO MCKY CAMOCTOSITENBHO, BHE
3aBUCUMOCTH OT UCXO0Ja Jea.

B xauecTBe 0COOEHHOCTH aHTIMICKOT0 MCKOBOT'O MPOU3BOJICTBA, SABJISIETCS (DAKT
MpU3HAHMUS B KAUECTBE OCHOBAaHMS sl 0OpallleHus B CyJ MMOKa3aHUN C Yy>KUX CJIOB,
BOT uTO 00 3TOM nuieT S.C. ByrakoBa: «[loka3anus ¢ 4yKux CJI0B, 3TO YTO-TO BPOE
«5l caM He 3Har0, HO COCEl MHE TOBOPHJI, YTO €T0 IUIEMSHHUK BHJIEI...». PaHee oM He
NPUHUMAIUCh UCXOMAS U3 MPEINOCHUIKH, YTO TaKHE MOKa3aHWsI MOIJIM OBITh JaHbI

TOJIBKO TEM JIMIIOM, C UYbHX CJIOB O3THU IIOKa3aHU 3alllICaHBbI. Ho moaxon aHTJIMICKOTO
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nmpaBa B 3TOM 4YacTH HM3MEHWJCSA, HauuHas ¢ 1996 r. Takume noka3areibcTBa
MPUHUMAKOTCS CyJaMH, HO MPHU HUX OLEHKE CyJ JOJDKEH ONPENEIUTh BEC TaKOTO
JTI0Ka3aTeIbCTBa, B TOM YHCJIE€ C Y4ETOM TOTO, OBLIO JU BO3MOXHO JIJII CTOPOHBI
BbI3BaTh B KA4YECTBE CBUJETENS JIMIO, KOTOPOE SBISAECTCS HCTOYHUKOM
NepBOHAYAJIBHBIX 3HAHUHN, a TAaKXKe€ HACKOJIBKO HMCTHMHA MOIJVIa OBITh HCKa)KEHa B
nporiecce MoJydeHus JokazarenbeTBay [1, ¢. 56]. Ciaeayer oTMETUTh, YTO TTOA00HAS
MpaKTUKa HAOJIOAAETCS TOJIBKO B CTPAHAX aHIJIO-CAKCOHCKOM MPaBOBOM CEMBH.

B eBpomnelickux cTpaHax CyIIeCTByeT CBOS KiaccupUKaius UCKOB. Tak, B
BenmukoOpuTanuu BBIACIAIOT BEUIHBIM WCK, JUYHBIA HCK, CMeraHHbie HCKU. C
TEUEHHEM BPEMEHU HEOOXOUMOCTD JACJICHUS UCKOB [0 MaTEPUAIbHOMY OCHOBAHUIO B
BenukoOpuTanuu yTpaTtriia CBOM MEpBOHAYANIbHBIC 11€JIH, 32 CUET Yero HauOoJbIIee
3HAYECHHE HMMEIT HMMEHHO TMPOLECCYyalbHbIE HCKU. 3a CUET 3TOr0, BBIICISIIOT
KJIACCUYECKHUE MCKH O TIPU3HAHUU U O MPUCYKACHUU. Hapsay ¢ MICKOM BBICTYIIAET U
CyneOHBIN MPHKa3, KOTOPBIM CIIeyeT MOHUMATh, KaK CyJeOHBIC aKThl M3/1aBaeMbIC C
L[EJIbI0 00EeCIIeUeHUsI UHTEPECOB UCTIA, 10 MPUHITHUS 3aKJIIOUUTEIILHOTO PELICHUS 10
JIeJTy, KOTOPBIA MOET 3allPOCUTh UCTELL.

Bo ®paHiuy npuHATO BBIIEISTH TAKUE UCKH MO MPOUECCYATTBHOMY 3HAYCHUIO
KaK: BCTPEYHBIN UCK, JOMIOJHUTEIIbHBIA UCK U UCK TPEThErO Juila. [1o MmarepuanbHOMYy
OCHOBAHHUIO CJICTYET BBIJICIUT WCKHU: O 3aIlIMTE MpaBa COOCTBEHHOCTH (IIETUTOPHEIE),
npaBa BiajaeHusi (moceccopunie). B ['epmanHuu BbIeIE€HBI UCKH B 3aBUCHMOCTH OT
nmpeaMera HWcKa JMOO ero CcojAep)KaHus B HEMEIKOW IIPOIeCCyaIbHOM TEOpHUH
pa3iMyaloT: MCKU 00 WCIOJHEHUH O0053aTeNbCTB WIM HUCKH O TMPUCYXKICHUH,
YCTaHOBUTEJIbHBIC UCKU WJIM UCKHU O MTPU3HAHUH, TPeoOpa3oBaTeIbHbIC UCKH [2].

OTaenbHO CTOUT OTMETUTb, YTO B €BPONEHCKUX TOCYyAapCTBaX HCKH O
npu3HaHuU (yCTaHOBUTEIbHbIEC, JEKJIAPATOPHBIC) JITUTEILHOE BPEMS HE JIOMYCKAIUCh
(0COOEHHO B aHTJIO-aMEPUKAHCKOW CHCTEME), TTIOCKOJIBKY TOCTIOJICTBOBAJIA HJIES, YTO
perieHne cyna o0s3aTeNIbHO JTOJDKHO COACPIKATh CAHKIIMIO, B TO BpeMs KaK MCKH O
MPU3HAHUW HaNpaBJCHbl Ha YCTAHOBJICHHE CYIIECTBOBAHUS JIMOO OTCYTCTBUS
COOTBETCTBYIOIIETO MPABOOTHOMIEHUsI (HAa TOJO€ MPOBO3TJIALIEHUE TMpaBa IO

BBIPKECHUIO aHTJIMHCKUX YY€HbIX). BMecTe ¢ TeM naHHbIi crioco0 cyie0HOM 3aIiTh
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B HACTOSIEE BpEMsS SBISACTCS OOIIENPU3HAHHBIM C IIEJBI0  CTAaOWIM3aIHH
OOIIIECTBEHHBIX OTHOIICHWH, JHUKBHUIANNNA KOH(IMKTOB €IIe 0 BO3HUKHOBEHUS
BpeAa, MPEeAyNpeXKICHUs COBEPIICHUS JIEUCTBHM, HWMEIIUX HeoOpaTUMbIe
MOCJIEJICTBYS, NPEAOTBPALLCHUS JIUTEIBHBIX U IOPOTOCTOSIIUX TPOLECCOB.

Ha cerognsmnuii 1eHb B Takux cTpaHax kak dpanuus, ['epmanus u AHriaug
BOITPOCAaMHU UCKOBOTO ITPOU3BO/ICTBA 3aHUMAIOTCS ONPE/ICIICHHbIC aIMUHUCTPATUBHBIC
JNEMApTAMEHTBhl,  KOTOPBIE  3aHHUMAKOTCA  BOIPOCAMHM  peallu3alu  HCKOB.
[IponeccyanbHOE 3aKOHOAATENBCTBO YKa3aHHBIX CTPAH MPEIyCMATPUBAET OCHOBAHMS
JUIsi 00KalloBaHMsI MCKOB, a TOYHEE Ha MoJaudy Bo3pakeHus. [[Jig Toro ytoObl cyn
TIPUHSIT COOTBETCTBYIOIIEE BO3PaXECHHUE HEO0O0XO0IUMO MOJATOTOBUTH
JI0Ka3aTebCTBEHHYI0 0a3y, B TOM YHUCJE CBUJETEICH WM JOKYMEHTBI, KOTOPHIC
CMOTYT YOeIuTh CyHa. 3a CUeT TOro, YTO E€BPONEHCKUE CYIbl MPEUMYIIECTBEHHO
HACTPOEHBI HA IOJHOLEHHYIO U BCECTOPOHHIOK 3alUMTy IIPaB MCTLA, K DJIEMEHTaM
BO3PAXKEHUS MIPEABSBISIIOTCS CTPOTUE TPeOOBAHUS.

AHann3 3apy0eXKHOr0 3aKOHOJIATENIbCTBA B YAaCTH HMCKOBOI'O IMPOU3BOJICTBA
[IOKa3bIBa€T HEPABHOMEPHOCTh Pa3BUTHS HOpM IpaBa BO Ppanuuu, ['epmanuu u
Benukobputanuu. HecMoTpst Ha TO, 4TO UCKOBOE MPOU3BOJICTBO SIBJICTCS OJTHUM U3
[EHTPAJIBHBIM B 3apy0EKHOM IPOIIECCE, & CAMH CTPAHbI UMEIOT PSJl CXOACTB MEXKITY
co0o¥i, MpaBOBOE PETYIMPOBAHKE MTOJJAYH U PACCMOTPEHUSI UCKOB MOTYT CYIIIECTBEHHO
ommuathes. Haumbosiee mpocTasi mpoleaypa MOoJayd HCKa MPEeayCcMOTpeHa BO
Opannun, a Oonee cinoxHas B BemukoOpurtanuu. Tak xe, B BenukoOpuranuu
CYIIIECTBEHHO BJIIMSET HA UCKOBOE MPOU3BOJICTBO CYA€OHOE YCMOTPEHHUE, KOTOPOE HE
TaK 3HAYUTEIBbHO B CTPAHAX POMAHO-TEPMAHCKOM NMPAaBOBOM ceEMbU. Te€M HE MEHee, B
X0Jle uccheoBaHusl CHOPMUPOBAIIOCH MHEHHE O HEOOXOIUMOCTH JaIbHEUIIEro

Pa3BUTHA HCKOBOI'O ITPOMU3BOACTBA B COBPEMCHHLBIX CTPaHaX.
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