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[Tpo6nema komu3uii B paBe HE HOBA AJIS I0pUaAnYecKoi Hayku. OHa sBiseTcs
00BEKTOM JIJIs1 PA3JIMYHBIX UCCIEAOBAHUN MPABOBEOB, B KOTOPHIX PACCMATPUBAIOTCS
CYKJIEHUS 10 TIOBOJY MCTOKOB MOSIBJIEHUS IPOTHUBOPEUNIL, UX ONPENCIICHHS, BUbI, A
Tak)Ke B3aUMOJICHCTBUSI Mexay coboi. Ho, HecMOTpst Ha 3TO, mpoOsieMy KOJTHU3HMA
HUKTO JI0 KOHIIA TOKa He pemi. Bece 310 oOpaiaer Hallle BHUMaHHUE Ha MOHATHE
KOJUIM3UI B TIPaBE U YSICHEHUS UX COJEPKAHUA.

B obOmereopeTndeckoil quTeparype KOJUTM3HUS MMEET HECKOJIBKO 3HAYCHUH.
Y4eHbIM NpUCYIIU Pa3JIMYHbIE TOYKU 3PEHUS, HAIPUMED, KOJUIM3UU — 3TO HECKOIBKO
HOPM, KOTOpPbI€ pPaCXOMdSITCS IO COJACPKAHUIO0 WM KOJUIM3UM — 3TO JBE
HECOIJIaCOBAaHHbIE MEXKy COOOM HOPMBI MpaBa.

Tak, C.C. AnekceeB 1oJ KOJUIM3USAMHU T[OHUMAET MPOTUBOPEYHS,
CTOJIKHOBEHHS MEK]Ty OTACIIbHBIMH MPaBOBbIMH akTamH [D, c. 191]. A.®. Yepnanies
CUMTAET, YTO KOJUIM3US - HTO HAJUYUE JIByX 3aKOHOB, HOPMBI KOTOPBIX HMEIOT
paznuyus B COJEP)KaHHUH, PACHPOCTPAHSIONIMECS HA OJHU M T€ ke (PaKTUUECKUe
cutyanuu [5, ¢. 191].

[Ton ropuamdyeckumu kownsusiMu H.A. BrnaceHKO NMOHUMAeT OTHOIIEHUE
MEXJly HOpMaMH, BbICTyMHawIlee B (popMe pa3nuuus WM TPOTUBOPEUUS] TIPU
pPEryJIMpOBAaHUM OJHOTO OTHOIIEHUS, KOTOPOE MPEAIoiaracT pas3iudyHOE PELICHUE,
pacxojsIieecss MeKIy COOOM O TeM MJIM WHBIM Tpu3HaKaM [2, ¢. 21].

Kak BuOHO, B UCTOYHMKAX MO OOIEH Teopuu TMpaBa HET EIUHOTO
OOIIEPUHATOTO TOHATHS KOJUTU3HH, YTO, K COXKAJICHHIO, 3aTPY/IHAECT NMPUMEHEHUE
ATOTO MHCTUTYTA B OTPACIIEBBIX HAyKaX.

Crnenyer OTMETHUTBH, YTO B IOCIEIHHE TOAbl B Pocchu 3aKOHOIATEIBCTBO
O0OHOBUJIOCH, YBEIMYMIIOCH M HA4ajg0 OPUEHTHUPOBATHCS HA PHIHOYHBIC OTHOIICHUS,
HO TIOKa OHO HECOBEPIIEHHO, TaK KaK OTCTaeT OT OBICTPOU3MEHSIOIIMNXCS
OOIIIECTBEHHBIX MPOIECCOB. boJbIIOE KOMMYECTBO IOPUAUIECKUX HOPM IOCTOSTHHO
MU3MEHSETCS, TIOATOMY OHHM HYKIAIOTCS B MOCTOSHHOW KOPPEKTUPOBKE U MPUBEICHUU
B COOTBETCTBHUE C HOBBIMU 3aKOHAMH M MEXIyHAPOIHBIMU CTaHIapTaMH.

IOpuanueckre KOUIM3UM BO3HUKAIOT B CBSI3M C PA3JIUYHBIMU TMPUYMHAMM.

M.B. barnaii BeIIeNTU CAEAYIOIIME: HECOBEPIICHCTBO 3aKOHOB, CyAeOHBIE OIIMOKH,

2
Kypnan «Tpubyna yaenoro» Beimyck 07/2020 https://tribune-scientists.ru



MPOU3BOJbHOE TOJKOBaHME KOHCTUTYLMHM M JpPYyrHX aKTOB, BBIXOJ OTIENIbHBIX
OpraHoB 3a TpeneNbl cBouX monHomouwmit u T. 1 [1, c. 44]. Tuxomupor O.A.
aKIICHTUPYeT BHUMAHUWE HA TO, 4YTO BO3HUKHOBEHHUE M HapacTaHUE OCTPOTHI
KOJUTM3UNA HE YHAaeTcsl MPEeJOTBPATUTh MO CIEAYIOIMM IMPUYMHAM — BO-TIEPBBIX,
MelIaroT c1aboe U HEMOJIHOE MPABOBOE PETYIUPOBAHUE JAHHOUM cdepbl, BO-BTOPHIX,
OTCTYIUICHHE OT JICHCTBYIOLIMX HOPM U JIOTOBOPEHHOCTEH [7, . 95].

[IpaBo comepxuT B ceOe BHYTPEHHHE MPOTHUBOPEUHs, KOTOPHIE BBICTYMAIOT
UCTOYHUKOM €ro pa3BuTHus. B pe3yinbrare OJHU HOPMBI YXOMIST, APYyrUe —
nosiBisitoTcsi. Ho, xorja HOpMBI BHOBH HM3JAIOTCS, OHHM HE BCErJa OTMEHSIOT
MPEeKHUE, a ICHCTBYIOT Kak Obl HapaBHEe ¢ HUMH [4, ¢. 2].

[Ton cnocobamu paspemieHus OPUIMYECKUX KOJUIM3UNH  TOHUMAIOTCS
KOHKPETHBIC TIPUEMBI, MEXaHU3MBI, CPEJICTBA UX ycTpaHEHHs. BriOpaHHbIE cTOCOOBI
pa3pelleHusl 3aBUCAT OT XapaKTepa KOJUIM3UN: MCIHOJB3YIOT TOT WJIM MHON METOf,
(opMy WU MyTh, KOTOPBIN MOMOTaeT Pa3peLINTh BOSHUKIINE TPOTUBOPEUHSL.

[lo muenunro H.M. Mary3oBa, K crnocobaM paspenieHusi OpUIRYECKux
KOJUTM3UH OTHOcsATCs [3, c. 267]: TonkoBaHWe; NMPUHATHE HOBOTO HOPMATHBHO-
MPABOBOTO aKTa; OTMEHA CTapOr0 HOPMATHUBHO-TIPABOBOTO akTa (OTMEHSIOTCS Kak
ycrapepmue HIIA, Tak u yxe He3aKOHHBIC); BHECEHUE U3MEHEHHUI B JCHCTBYIOIIHNE
aKThl; CyJneOHOe, aIMUHUCTPATUBHOE, apOUTpaKHOE, TPETEUCKoe pa3OupaTesibCTBO;
CUCTeMAaTHU3alMsl 3aKOHOAATENbCTBA; YCTPAHEHUE KOJUIM3W, TEPEeTOBOPHBIN
IPOLECC, CO3JaHUE COIJIACUTENBHBIX KOMHUCCUHM; KOHCTHUTYLMOHHOE HPaBOCYJUE;
COBEpIIICHCTBOBAHNWE TPABOMOHUMAHHUS, B3aUMOCBSI3M TEOPHH U  TMPAKTUKU;
MEXTyHApOIHBIE TTPOIIETYPHI.

TonkoBaHue SIBISIETCA OJHUM U3 CITIOCOOOB MPEOJI0JICHUS KOJUTU3UI B IIPaBe.

TonkoBanue asst MpaBa HEOOXOAUMO, TaK KaKk HOpMa MpaBa sBISETCS OOIIeH, a
€€ HY>KHO IPUMEHATD JUIsl Pa3IMYHBIX KU3HEHHBIX cuTyauui. KOpuanueckue HOpMbI
coJiepkaTr B cedbe 0OoJbIIoe KOJIMUECTBO TEPMUHOB, MIPUHIIMIIOB, KOTOpPbIE HE BCErna
MOHATHBI «HETIOCBSIIIEHHOMY» MPOCTOMY YeJIOBEeKY. ToJKOBaHME HEOOXOIUMO, TaK
KaK HEsICeH M HETOYEH s3blKa HEKOTOPBIX HOPMATHUBHO-TIPABOBBIX aKTOB, B CBSI3U C

yeM (POPMYITMPOBKU BBIXOST PACIIBIBYATHIMHU.
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[Ipu ycTpaneHWHM KOJUIM3US JIMKBUIUPYETCS TIOJHOCTBIO, YCTPaHSIETCS B
3aKOHO/JATEILCTBE, a TaKXKe B IMpaKTHKEe ero npuMeHeHus [6, c. 86]. JlummeHue
IOPUANYECKON CHUIIBI OJTHOM M3 MPOTUBOPEYAIIUX HOPM, BHECEHUE MOMPABOK B OJIHY
13 HOPM, C IIeJIBIO TOTO, YTOOBI OHA OOJIBIIIE HE BCTYIIAja B TPOTUBOPEYHE C IPYTUMU
HOpPMAaMH WJIM BHECEHUE U3MEHEHHU B 00€ KOH(IMKTYIOIIME HOPMBI OJJHOBPEMEHHO
BCE ATO MyTH, CHOCOOCTBYIOIINE YCTPAHEHUIO KOJUTU3UH.

[Ton ycrpanennem komm3uii H.A. BiaceHKO MOHMMAaeT CHATHE KOJUIM3HMI
BOOOIIE, YTO SABJISIETCS PE3YyIbTATOM 3aKOHOJATEIBHOU JEATEIBHOCTU. Y CTpPaHEHUE
KOJUTU3HUH TTPOUCXOIUT ABYMS criocobamu [3, c. 265]:

1. HopMoTBOpUYECKHiA, T. €. IPH KOTOPOM CTOJKHOBEHHE HOPM pa3pemiaeTcs
OKOHYATENbHO. JTO MPOUCXOJIUT CIASAYIOMUM 00pa3oM. Eciiu cTaakuBaroTCcs HOPMBI,
MPaBOTBOPUYECKUM OpTaH, YCTAaHOBUB KOJUTM3UPYIOIINE HOPMBI, NPUHUMAET, B
OCHOBHOM, CJIEAYIOIIee pelieHre: a) OTMEHSIET OAHY M3 KOH(MIUKTYIOIUX HOPM; 0)
U3MEHSET, YTOYHSET OOBEKT pEeryJupoBaHMs, MPETCHAYIOIUNA Ha pean3aluio
HOPMATHBHO-TIPABOBBIX TPEANUCAHUNA, B) OTMEHSET BCE IPOTHBOOOPCTBYIOIINE
HOPMBI M CO3/1a€T HOBBIE.

2. V3nanve KOJUIM3MOHHBIX HOPM MpaBa. JlaHHBIE HOPMBI — YHUBEPCATbHBIN
croco0 ycTpaHeHus] KOH(MIUKTOB MPABOBBIX Mpeanucanuii. OH MPOSBISETCS B TOM,
YTO TPABOBBIC MPENUCAHUS JOHKHBI O0JETYUTh MPABOIIPUMEHUTENBHYIO MTPAKTUKY,
T. € B OTICHBHBIX CJIy4dasx KOH(JIUKTOB TIPaBOBBIC TMPEAIMUCAHUS JAOT
IPABONPUMEHUTEIIO PEIICHUE KaK IMOCTYMaTh.

[Tpu pa3penieHnn IPUANICCKUX KOJTU3HA HEOOXOIUMO PYKOBOJICTBOBATHCS
HE CHJIOBBIMH METOJIaMHM, a TpaBoBbIMU. HO HE BO BCEX Cydasx MOYKHO OTKa3aThCs
OT CHJIOBBIX METOJIOB, YTOOBI pa3pemmTh Kakou-mnbo KOoHGIMKT. B mupooi
IPAKTUKE MCIOJIB3YeTCs] TaKoW CImoco0 paspemieHus KOH(IUKTOB, HO CTOUT
3aMETHUTh, YTO JIaHHBIH CIOCO0 JOHKEH OBITh O0S3aTENIbHO JIETUTUMHBIM, TaK JKE
HEOOXOAMMO COONIOMATh TOPSJOK W YCIOBHUS TPUMEHEHHS TaKoro crocoba He
TOJIBKO CO CTOPOHBI MEKYHAPOJHOTO, HO M CO CTOPOHBI BHYTPEHHETO TIpaBa.
Opunnyeckue KOUIM3UM TIOMHMO CyA€OHOTO pasperieHusi MOTyT ObITh

IPEOJ0JIEHBl W BO BHECYACOHOM Tmopsake (NEeperoBOpHbIA IMpolecc WU
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COTJIacUTeIbHBIE TMpoLeayphl). MOXXHO MPEANoNoXUTh, UYTO Takas ¢opma Ooiee
MpeNNoUTUTENIbHA, TaK Kak CyOBeKThl HaequHe MOTYT BBIOpaTh HaumbOoJjee
HpUEMIIEMBI CTIOCO0 YCTpaHEHHsI IPOTUBOPEUNH, HE 00pamasich Ui 3TOTO B CY/I.

Brnpouem, ropunnyeckue KOJTU3MK TOMUMO HETaTUBHOTO XapakTepa, UMEIOT U
MO3UTUBHBIE CTOPOHBI. [IpoTHBOpEUHS TOBOPAT O TOM, YTO OOIIECTBO Pa3BUBACTCS U
HE CTOUT Ha MECTe, a BMECTE C 0OLIECTBOM pa3BUBAETCS U IIPAaBOBAs CUCTEMA.

[To3uTHBHBINA XapakTep KOJUIM3MOHHOCTU 3aKII0YAeTCsl B TOM, YTO KOJUIU3UU
MIOMOTAIOT HAWTH O HAJMYUU Pa3pyLIUTEIbHBIX SBJICHUN U MPHUHATH HYXKHBIE MEPHI,
YTOOBI UX YCTPAHUTb.

Jns 6onee >(hPeKTUBHOTO MPEOAOTCHUS HOPUANYECKUX KOuIn3ui, B Poccun
HEOOXOAMMO pa3BUBATh MHCTUTYThI MOCPEIHUYECTBA, PUMUPEHUS U TPETEUCKOTrO
pa3buparenscTBa. Beb MMEHHO B XO/I€ TaKUX MPOIETYP MOKHO MPUHTH K 001IEeMy
PELICHHI0 MO IMOBOJY TE€X WM UHBIX BOIPOCOB IIPABOBOTO PETYJIMPOBAHUSA
OOLIECTBEHHOH JKU3HHU.

Takum o00pa3oM, HaTU4We Pa3BUTOTO WHCTUTYTAa KOJUIM3MOHHOTO IpaBa B
OoJbIIEN CTENEHU CIOCOOCTBYET HallaXEHHOW paboTe MpaBa MpU pEHICHUU
BOTIPOCOB. Y CTpaHEHUE IOPUANYECKUX KOJUTM3UI — O/IHA U3 TJIaBHBIX 3a7a4, CTOSIINX

nepe rocy1apcTBOM, KOTOPYIO HEOOXOIUMO PEIIUTb.
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