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B Hacrosimee Bpems mnpoOieMa MPOTUBOACUCTBUSA 3J0YNOTPEOJICHUSIM B
TPaXKIAHCKOM IPOLIECCE CTAHOBUTCA aKTyallbHOM. Hepenku cimydaun, Korga OTBETUHK
WIM JApyrue JMia, Yy4YacTBYIOIIME B Jelie, BeayT ce0sd HemoO0pOCOBECTHO,

3JI0yNOTPeOJIsisi CBOMMU MPOIECCyaTbHBIMU MTPaBaMHu U 00SI3aHHOCTSIMU.
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AKTyalbHOCTh TpoOJieMbl OOpbOBI C HapYUICHUSIMH MPOIECCYaIbHBIX IpaB
CBsA3aHa C JBYyMs (yHIAMEHTAIbHBIMM MOMEHTAaMHU: BO-TIEPBBIX, C IIMPOKO
pacrpoCTpaHEHHBIM  paclpocTpaHeHHeM  (GOopM  TOBENEHHUsS, KOTOpbIe MBI
MIPUIHICHIBAEM PAacCMaTPUBAEMOMY HAPYIICHUIO, U HEPA3BUTOCTHIO CPEACTB OOPHOBI
3(pPEKTUBHO TPOTUB TMPOIECCYaTBbHOIO 3J0yMOoTpeOsieHus. 3agaya  Haykd -
chopMyIMpOBaTh KOHIEMNIINIO, CYIIIHOCTh U BBISIBJICHUE TPU3HAKOB 3JI0YIIOTPEOICHNUS
NpolecCyaJbHBIMU ~ MpaBaMH,  IOCKOJBKY  3TO  TO3BOJHUT  BBIpabOTaTh
cOamaHCUpOBaHHBIC U MPAKTUYECKU OOOCHOBAHHBIE PEKOMEHIAINH 110 60pHOE ¢ 3TUM
HETaTHUBHBIM SIBIICHUEM.

3noymnoTpebiieHne MPOoLEeCCyallbHBIMH MIPaBaMH  MPOTUBOPEUYUT LEISIM U
3ajjayaM TPakJIaHCKOTO CYIONPOU3BOCTBA, MPOBO3IJIAIICHHBIM 3aKOHOAATEIbHBIM
opranom. [IpaBunbHOE U CBOEBPEMEHHOE PACCMOTPEHHE U Pa3peIIeHHE TPaXKTaHCKIX
el B YCIOBUSAX  IPOLECCyaJIbHOM  HEJOOPOCOBECTHOCTH  CTAHOBUTCS
3aTPYIHUTEIBbHBIM, TIOCKOJIBKY JEHCTBUS MPABOHAPYIIUTENS  MPEMSTCTBYIOT
PEIICHHUIO ITHUX 3a/1a4. XO0Ts 3a]]a4a paCCMOTPEHUS U pa3pelIeHUs TPaXKIaHCKOTO Jiea
IPaBWIBHO U CBOEBPEMEHHO HE CTABUTCA IEpel] CTOPOHAMM IMpollecca, HO Mepen
CyIeOHBIM OpraHoM, 3TO OOCTOATEIHCTBO HHUKOMM 00pa3oM HE OIpaBAbIBAaCT
MOBEJICHUE JIIO/ICH, yYacTBYIOIIMX B JeNe, C L€JIbI0 HAMEPEHHO MpPENsTCTBOBAThH
CyneOHOM BJIaCTH B JOCTHM)KCHHMH YKa3aHHBIX 3a/1ad. JIuia, yqacTByIouie B jaene, He
UMEIOT TPSAMOI0 HOPUIMYECKOro 00s3aTeNbCTBA MOMOIaTh CyIy B IPAaBWIBHOM U
CBOCBPEMEHHOM PACCMOTPEHHHM M Pa3pelieHUuH TPaKJaHCKOTO Jelia; OJHAKO OHHU
JOJKHBI OBITh MPU3HAHBI 00S3aHHBIMU BO3JIEP’KUBATHCA OT IEUCTBUM, KOTOPBIE MOTYT
MOMEIIATh BBIMTOJIHEHUIO STUX 3a1ad [1].

3noynoTpebiieHue MpolecCyalbHbIMU MpaBaMy SIBJISETCA HECHPaBEIMBBIM
MPOIIECCyaTbHBIM MOBEJCHUEM, PEACTABIIIONINM CO00I HApyIIEHUE TAKOTO YCIOBHUS
Ui TPUMEHEHMs] MPOLIECCyalIbHOTO TpaBa, KaK J0OpOCOBECTHOCTh. Takum
MOBE/ICHUEM OyJIeT CUMTAThCS HEJJOOPOCOBECTHOE MOBEACHUE, ITPH KOTOPOM YEJIOBEK
HCKa)KaeT M3BECTHBIC €My OOCTOATENhCTBA M BCTYMAaeT B KOH(IUKT C €ro 3HaAHHEM
pealbHbIX OOCTOSITENLCTB Jiea (HalmpuMep, UCTEl NPEAbsIBISIET UCK AJIs B3bICKAHUS

y’Ke BBITUTAYCHHOU eMy 3aJI0JDKeHHOCTH) [2, C. 70]

2
Kypnan «Tpubyna yaernoro» Bermyck 04/2020 https://tribune-scientists.ru



OCHOBHBIM TMPHU3HAKOM 3JIOYMOTPEOJICHUsI TPOLECCYaIbHBIMU — TIPaBaMH,
MO3BOJIAIOIIMM ~ pacCMaTpUBaTh €ro Kak ocoOyl TpyIIy MpoLecCyalbHbIX
PAaBOHAPYIICHUM, SBJISETCS COBEPLICHUE JCHUCTBHM, COCTaBIAIOIIMX COCTaB
IIPECTYIUIEHUS C FOPUINYECKN BHEIIHEW IPAaBOBOM OCHOBOW. B 3TOM pa3HMIa MEXITy
«OOBIYHBIMUY 3II0YTOTPEOICHUSIMH U TIPABOHAPYIICHUSIMHU, B KOTOPBIX 00bEKTUBHAS
CTOpOHA XapaKTEpU3YETCsl IBHO HE3aKOHHBIMU JIEHCTBUSMU (O€31eHiCTBUEM ), KOTOPBIE
JaXe HE CO3/Ial0T BUJUMOCTH UX JIETUTUMHOCTH.

XapakTepucTuka  OOBEKTMBHOM  CTOPOHBI ~ COCTaBa  IPaBOHAPYIICHUS
nposBIIsieTCs B cnieldurke croco0a coBeplIeHus MpaBoHapyiieHus. TakuM cnocobom
B JAaHHOM CJIy4ae, ABJISIETCS peaau3alus CyObEeKTUBHOTO MPaBa YEIOBEKA.

OOBEKTUBHOM CTOPOHOW 3J10yNOTPeOIeHUs] MpOLEeCCyalbHbIMU IpaBaMu
ABJISIETCSI UCKYCCTBEHHOE CO3JaHME YYAaCTHUKOM IIpoliecca FOPHUINYECKHX (DAKTOB
IPaKJAHCKOIO MPOLECCYAJIBbHOTO IIPaBa, YTO CBA3aHO C BO3HUKHOBEHHUEM IIPABOBBIX
MOCJIEJICTBUI B BUJIE COBEPIICHUS CYJIOM ONPENEIEHHBIX MPOIECCYaTbHbIX IEUCTBUIMA
(6e3nerictBuit). Takoe moBeIeHNE YYACTHHUKA MPOIECCa SABISETCS UMUTAIIMOHHBIM, TO
€CTh IPU3BAHHBIM CO3JaTh BUAUMOCTH OIPEICIICHHON ITPaBOBOM CUTYaLINU.

3noynorpediieHue npoleccyalbHbIMH npaBaMu COBEpILIAETCS C
npelHaMepeHHON (opMoN BHUHBI, KOTJIa YEJIOBEK 3HAET O HECHpPaBEeIJIMBOCTU
NEUCTBUMN, MPEANPHUHSITHIX JIJIsl IPUMEHEHUS CyObEKTUBHOTO MPOIIECCYabHOTO MpaBa,
NPEeIBUIUT BO3MOXXHOCTh HETaTHBHBIX MOCJIEACTBUH M XOUeT, YTOOBl BpPEIHBIC
pe3ynbTaTbl UMEIM MECTO B 00JIaCTH TPaKJAHCKOIO CYAONPOU3BOACTBA, JIMOO
CO3HATENbHO JIOMYCKAET UX HACTYIJICHUE, TMO0 Oe3pa3inuyHo K JEeHCTBUSAM, KOTOpBIE
OHO TpeanpuHuMaet [3, ¢. 50].

Pemenne mnpoGieMbl NMPOTUBOACHCTBUS MPOLECCYaIbHBIM HapyUICHUSM I10
IrPOXKJAHCKUM JielaM BO MHOTOM MpPEJONPENEICHO pEUNIeHuEM BOIpoca O
COOTHOIIIEHNH AKTHUBHOCTH TSDKYLIMXCSI C aKTUBHOCTBIO CyJa, pacCMaTpHUBAIOLIErO
neno. B cocra3aTenbHOM M I0OPOBOJBHOM TPakIaHCKOM IIpoliecce, HeoOXoauma
cyneOHas JesATeNbHOCTh IO MPEAOTBPALICHUIO PAa3IUYHbIX 3J10yHNOTPEONIeHUN Co

CTOPOHBI JIMII, YIaCTBYIOIIHUX B JICJIC.
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Ycunenue nesTeNnbHOCTH CyJja BOBMOKHO B TAKMX HEOTJIOKHBIX 00JIacTAX, KaK
BOCCTAHOBJICHHE TMpaBa CyJaa MpHU3HaTh OO0sA3aT€IbHBIM MPUCYTCTBUE JIMII,
y4acTBYIOIIUX B JeNie, B CyAeOHOM IIpoliecce; pacllUpeHue TIpaBa cyAa Ha
NPUMEHEHHE TMPOLECCYAbHBIX U TPEBEHTHBHBIX MEp, HaNpaBlIeHHBIX Ha
IpeI0TBpaIIeHHEe BO3MOXKHBIX 3JI0YNOTPEOICHUN U Mep NMPUHYXACHUS, C TIOMOIIBIO
KOTOPBIX CYyJ CMOET 3allUTHTh HHTEPECHl CyAeOHOM BIACTHM OT HEUYECTHOTO
MOBEACHUS YYAaCTHUKOB CYJIEOHOTO MpoIecca, a TaKXKe BO3MOMXKHOCTb 3alUThI
MHTEPECOB JAPYTUX JIUII, YYaCTBYIOIIHNX B JeIIC.

boprba ¢ HapyIIeHUsIMU MPOIIECCYaTbHBIX MPAB OCYIIECTBISIETCS B KOMILIEKCE
Mep, 3aKpEIUICHHBIX B 3aKOHE, W TMPHUMEHSIETCS NpU YCTAaHOBIIEHUU (DAKTOB
370ynoTpedsieHuss npoueccyaabHbiMU nIpaBamu. Cucrema Mmep 1no 0Oopb0Oe co
37M0YNOTPEONIEHUEM  TPOLECCYyalbHBIMU — TpaBaMHU  BKJIIOYaeT B ce0sS  Mepsl
IPa)/IaHCKOM MpPOLIECCyaIbHOM OTBETCTBEHHOCTH M APYTHE€ MEpbl I'Pa)IaHCKOIO
MPOLIECCYaTFHOTO MPUHYKIACHHUS.

B HacTosiee BpeMs mpeayCMOTPEHHBIE 3aKOHOM MEpPBI OTBETCTBEHHOCTH 3a
IpoLECcCyaJbHbIE 3JI0YNOTPEOICHNS BKIOYAIOT B ¢€0s1 B3bICKAHUE KOMIIEHCAIMH 32
MOTEPI0 BPEMEHU; pa3pelleHre MOBOPOTAa HCIOIHEHUS MO JIelaM, B KOTOPBIX 3TO
BOOOIIC HE pa3peIICHO; BO3MEIICHUE CYACOHBIX PacXOJ0B OT HEI0OPOCOBECTHOTO
muua. Heooxoaumo cornacutsest ¢ M.A. I'ypsud u JI.B. TymaHoBa, KOTOpbIE CUMTAIOT,
YTO Takas Mepa, KaKk BO3BpaleHHE KOMIIEHCALIUHU 3a (PaKTUUYECKYIO MTOTEPI0 BPEMEHU
(ct. 99 I'TIK P®), Hyk1aeTcs B MOJIEPHU3AIINH, TIOCKOJIBKY B JICHCTBYIOIICH pEAaKIHH
OHa HE MOYKET KOMIICHCHPOBATH MOTEPH JIFOCH, TIOCTPaAaBIIUX OT AeIUKTa [2, C. 67].

HeoOxomgumo  BBeCTH  Mephl  OTBETCTBEHHOCTH 32  IMPOIIECCYAIBbHYIO
HEJIOOPOCOBECTHOCTh, TakWe Kak 1mrTpad B Cylae, BO3MEIIeHHE yiiepda B
(buKCUpPOBaHHON CyMMe W YOBITKOB, pa3Mep KOTOPHIX HE MPEIyCMOTPEH 3aKOHOM;
KOMIIEHCAIMsI MOPajbHOIO BpEa; BO3MEILICHUE JIOOBIX IOPUIANYECKUX H3IEPIKEK
JMIIOM, HE3aBUCHUMO OT pe3yJsibTaTta mporiecca. JKemareabHO YCTaHOBUTH CYACOHBIC
mTpa@bsl 32 Takoe  3JOYMOTpeOJeHUE MpollecCyaJbHbIMU  IpaBaMH, Kak
3710ynoTpedieHue MPaBOM Ha Moayvy UCKa B CyJ IEPBOM MHCTAHIIMU; HE YBEAOMIICHHE

Cyla O MpUuYrMHax HEABKHU B Cy,I[C6HOC 3aCCaaHue; MpPEaAO0CTABICHUC 3aBEA0OMO JIOKHBIX
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oOBsiCHEeHHH; (anbcuukalys T0KyMEHTOB, MPEICTABICHHBIX B MOATBEPKICHUE HX
HESIBKH Ha CJIyIIaHKE; 3aBEOMO JIOKHOE 3asiBIeHUE O (DaTbCU(PUKALUU JOKA3aTEIbCTB
UT. A

OKOHOMUYECKHH yniepO, BBI3BAaHHBIN 370yNOTPEOJIEHUEM IMPOLECCYaTbHBIMU
[paBaMHM, TAK)KE BBIPAYKAETCS B CYA€OHBIX HU3/IEPKKaX, IOHECEHHBIX TOCYIapCTBOM U
JMIAMY, YYaCTBYIOIIMMH B Jiee. B 3akoHe 11e51ec000pa3Ho OrOBOPUTH, YTO CYACOHBIE
U3JEPKKU TOJIKHBI OBITh HAIIPABJICHBI HA JIIOJIEH, KOTOPBIE 3JI0YIIOTPEOIISIOT CBOUMU
npoleccyaJbHbIMU  I[IPaBaMU  HE3aBUCUMO  OT  PE3yJibTaToB  CyAeOHOro
pa30uparenbCTBa.

Takum 00pa3oM, Mbl MOKEM CJIIENATh CIEIYIOIINE BBIBOIBI.

B HacTosee BpeMs CHOCOOHOCTh CyJa BIUATh Ha HEI0OPOCOBECTHOE
MOBEJEHUE CTOPOHBI CTPOrO OrPAHMYEHA, YTO TMO3BOJIIET 3aWHTEPECOBAHHBIM
CTOpPOHAM pa3IMYHbIMHU CIIOCOOAMU OTKJIAAbIBATh Pa30MpaTeNbCTBO, MIPEMSITCTBOBATh
MPUHATHUIO HEOJIArONMPUATHOTO CYJAEOHOTO PEIICHHS U COBEPIIATh APYIHe HE3aKOHHBIE
JEUCTBYS B 00JIACTH IPa’KJAHCKOTO CYAOIPONU3BOICTBA.

CommanbHasi OMAacHOCTh 3JIOYHNOTPEOJIEHUS MPOLECCYaJbHbIMU IpaBaMu
3aKJII0YAETCS B TOM, YTO BHEILIHE IEMCTBUS YEJI0BEKA IPOUCXOIAT B paMKaxX IPaBOBOM
0a3bl, HO HA CAMOM JIeJIe OHU HAHOCST yIIepO MHTEepecaM MpaBOCYAMsI U UHTEpecam
IPYrUX YYaCTHUKOB I'PAKJAHCKOIro mporecca. Takue neicTBUS TPYIHO JT0Ka3aTh, U
JMIO, 3JI0YNOTPEOUBIIEE 3TUM IPABOM, MOXET HCHOJIb30BaTh apCEeHall 3alUTHBIX
Mep, MPENOCTaBICHHBIX JMIy, KOTOpPO€ JOOPOCOBECTHO HCHOJB3YET CBOHU

CyOBEKTUBHBIE MPaBa, YTOOBI CKPHITh CBOM HE3aKOHHBIC JICHCTBUS.
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