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MOJAEPHMU3AIUA MYCYJIBMAHCKOI'O ITPABA
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UX a0anmayuro K CO8PEMeHHbIM YCA08UAM.
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MODERNIZATION OF MUSLIM LAW
Abstract: The article reveals the features of the evolution of the islamic legal

doctrine. The analysis of the main stages and directions of modernization of muslim
law is presented. The material describes the uniqueness of the system of muslim law,
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which contains the religious basis of legal norms and their adaptation to modern con-
ditions.

Key words: evolution of muslim law, formation of institutions, modernization
trends, modern development trends.

MycCynpMaHCKO€ IPABO - OJJHA U3 OCHOBHBIX ITPABOBBIX CHCTEM COBPEMEHHOCTH,
YTBEPMBILASACS B CTPAHAX UCIIAMCKOIO MHPA.

Hcropust paccMaTpuBaeMoi ITPaBOBOM TOKTPUHBI COEPKUT HECKOJIBKO OCHOB-
HBIX IEPUOOB. PaccMOTpUM B TaHHOM CTaThE IMOCIEIHUNA OTPE30K BPEMEHN, & UMEHHO
NEepUOJT MOJICPHHU3AINN MyCyIbMaHcKoro mpasa (1839-1922 rr.). Hauunas ¢ ykasza o
«BEJIMKUX peopMax», U BILIOTh J10 opaxkeHns OcmaHckoi umiepuu B [lepBoit mu-
POBOI1 BOITHE MCIAMCKUI MUP OKOHYATEJIBHO JIMIIUJICS ObLIOrO MOTYIIECTBA U BEJIH-
qus.

B pesynbrare 1OCTHKEHHM €BPONENCKUX ITYTEIIECTBEHHUKOB U YUYEHBIX U aK-
THBHOTO NpOLecca UHAYCTPUAIBHONW PEBOJIIOLNH ITPOU30LUIO NEPEOCMBICIEHUE HC-
Jama, ero MecTa B MUp€, a TaKXKe MyCYJIbMaHCKUX ITPaBOBBIX HOPM. ['11aBHOI 0coOeH-
HOCTBIO JBOJIFOLIMM HMCJIAMCKOW IPAaBOBOW JOKTPUHBI BO BTOpPOHM mojioBuHe XIX -
Havasie XX BB. cTajla OpueHTauus Ha EBpory.

Kitaccnueckoe NoHMMaHNe NOJMTUYECKON MOJEPHU3ALMU MOYXKHO CBECTH K ClIe-
OYIOLIEMY ONPENEIICHUIO: MMOJUTUYECKAsT MOAEPHU3ALMS — 3TO «CUHOHHUM BCEX MPO-
I'PECCUBHBIX COIMAJIbHBIX W3MEHEHUH, KOI/a OOIEeCTBO JABMXKETCS BIEPE] COOTBET-
CTBEHHO IPUHATON WIKane yiayqmenuin» [1, 170].

PaccmaTpuBaemblii OTPE30K BpPEMEHM B HAYyYHOW IOPUIAYECKOM JINTEPATYypE
MHOTIa UMEHYETCS IEPUOAOM aKTUBHOI'O 3aKOHOTBOpUYecTBA. OHAKO B 3TO K€ BpPEMsI
B CTpaHEe HAaMETHWJICS MOIBEM U B APYTHX chepax MpaBOBOM KU3HU: COBEPIICHCTBOBA-
JIOCh MPABOCYIUE, MOJEPHU3UPOBAIOCH IOpUANUECKOe 00pa30BaHuE, MEHSIIOCH Pa3BU-
THE IPABOBEAYECKON HAYKU. [10 3TOM NpuYMHE B TAHHOM HUCCIIEI0BAHUM TE€ MPOLIECCHI,
KOTOpbIE MTPOUCXOIUIIN B PYCII€ SBOJIOLUUN UCIAMCKOW MPABOBOW JOKTPUHBI, OYIyT
paccMaTpuBaThCS B TPEX U3MEPEHMSIX: TOCTHKEHUS B 3aKOHOTBOPYECTBE U KOJU(U-

Kallui HOPMATHBHBIX aKTOB, COBEPIICHCTBOBAHHME OPTraHU3alMOHHOW CTPYKTYPbI
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paBoBOro moJisi B OCMaHCKOW UMIIEPUU U, HAKOHEL, Pa3BUTHE HOPUINUYECKOTr0 o0pa-
30BaHUs U NPABOBEAYECKON HAYKH.

Urak, «Benukue peopmbl», HadaTbie B 1839 r., KOpeHHBIM 00pa30M U3MEHWIN
npaBoByto 0a3y Ocmanckoit umnepun. CTpaHa IpUHATA PsII 3aKOHOB €BPONEHCKUX
JiepKaB, CyIIECTBEHHO N3MEHNB UX OCHOBHBIEC MTOJIOKEHUS U aallTUPOBAB UX K HAIU-
OHAJIBHBIM PEAJIHSIM.

HecomMHEHHO, OTHUM W3 BaKHEUIINX COOBITHI B COLIMAIIBHO-IIPABOBOM JKU3HU
OCMAaHCKOI'0 O0IIIeCTBa B ATOT MepUo]l Oblila pa3paboTKa U MpUHATUE IepBOro I'pax-
naHckoro kojaekca 1869-1876 rr. HoBeiMu 3ak0HaMu, KOTOPbIE U3MEHWIIN IIPABOCYHE
OcMaHCKOM UMIIEpUH, TAKKE SBIIIOTCS YTOJIOBHBIM, YTOJIOBHO-IIPOLECCYAIbHBIN,
Toproso-IIpeanpruHUMaTenbCKUil KOAEKC, 3aKOH O 3eMIIETIONb30BaHNH.

Ha 3akare numnepun HapacTaau pa3audus MEXAy NpaBOBbIMA HOpMaMu, HaOu-
PAOIIMMU IOPUIAYECKYIO CHITY, U TIOJIOKEHUAMH KIIACCHYECKOTO MCIAMCKOTO ITPaBa.

BriepBbie B HCTOPUM UCIIAMCKOTO IIpaBa BCE MOJI0KEHU, KACAIOLUECs CEMbU U
Opaka, ObUTH COOpaHbI B €IUHBIA JJOKYMEHT U CUCTEMATU3UPOBaHbI. 3aKOHOTPOEKT HE
OT/aBaj NPEAIOYTEHNE TOM WIM WHOW IOPUANYECKOM IIKOJIE U IPeIHa3HAYaICa I
IpaKJaH JII0OOW PENUTUO3HON PUHAIJIEKHOCTH.

[TapannenbHO C MPUHATHEM HOBBIX 3aKOHOB B OCMaHCKOW MMIIEPUU MU3MEHH-
Jack cama cTpykTypa npasocyaus. Co BpeMeH CpeHEBEKOBBS IIAPUATCKUE CYIbI 101
IpeACceNaTeNbCTBOM Kali, OCHOBAHHBIE HA ITPABWJIAX TOM WM MHOM UCIAaMCKOW FOpH-
JUYECKOM LIKOJIBI, TOCTENEHHO Ucue3Ii. OTHBIHE OHU pacCMaTPUBAIN OIPAaHUYEHHBIN
KpYT BOIIPOCOB, OOJIBLIE CBSI3aHHBIX C CEMEMHBIMU, HACJIEICTBEHHBIMU TSKOaMU U Jie-
JJaMH KpOBHOM MeCTH. ['0CcyAapcTBO Ha4aJIo BBOJANUTH HOBBIW THUII CYZOB — TAK Ha3bIBa-
€MBIE PETYJISIPHBIE CY/Ibl, YIEHBI KOTOPBIX B JEIONPOU3BOACTBE ONMPAIUCH TOJIBKO Ha
HOBBIE 3aKOHBI, IPUHATHIE B CTpaHe. Takoe eBpPONEeNCKOe HOBIIECTBO, KaK MPOKypa-
Typa, npunuio 1 B OCMaHCKy10 uMnepuro. E€ nedarenbHOCTh peryaupoBall OTAETbHBIM
3aKOH, NpUHATHIM B 1879 I. yKe cyliecTBOBaBIIMM B TO BpeMsl apjaMeHToOM. B 3toT
nepro; B OCMaHCKON MMIIEpUH HA4aJl0Ch TOCYJAPCTBEHHOE PETYIMPOBAHUE HOTAPH-

AJIbHOM NEATECIHbHOCTH.
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OIHOBPEMEHHO C ATUM OBICTPO U OKOHYATEIHHO OBbLIT CPOPMUPOBAH MHCTUTYT
anaBOKaTypbl. Yke B 1874 roay ObuUM BBEIEHBI OCOOBIC TPEOOBAHMS K aJBOKAaTaM, B
TOM 4YHclie 00s13aTENBCTBO C/IaBaTh 9K3aMEH Ha 3HAHUE 3aKOHOB CTPaHBbI.

HecomHeHHO, BakHEHIIMM aocTHkeHueM OCMAaHCKON MMIIEPUU B MPABOBOM
cdepe paccMaTprUBaEMOro Mepuoa CTal MEPexo]l CTpaHbl K OTPAaHMYEHHOMY IapJia-
MeHTapusMy. [lapiament ctpansl 6611 ocHOBaH Koncturynuein OcMaHcko uMnepuun
U COCTOSJ U3 JIBYX Iajiar.

B paccmaTtpuBaeMblit HaMH epyo/ 3apOXKIAeTCs U POPMUPYETCS CIICIIMAIbBHOE
ropuandeckoe oopazoBanue B OcMaHCKo umiepuu. YUToObl MOTYy4YUTh BO3MOKHOCTD
3aHATh JOJDKHOCTH CYJIbH, MPETEHJEHTHI JTOJDKHBI ObUIM ClaTh 3K3aMmeH, a KaOuner
MUHUCTPOB UMIIEPUU COCTABUII CIIUCOK YUEOHBIX 3aBE/ICHUH, B KOTOPbIE IPUHUMAIHCh
BBIITYCKHUKH.

B nenom, mo psay 3THONMOJUTHUYECKHX MPUYHMH, TYPKH-OCMaHbl ObLIM OoJsee
CKJIOHHBI KOITMPOBATh €BPOIIEHCKOE, HEIKEIU PA3BUBATH CBOE.

Takum oOpa3zoMm, MOAEpHU3AIMUSI MYCYJIbMAHCKOTO MpaBa pa3BUBAJIACh MO OC-
HOBHBIM HaIpaBJICHUSIM: pedopMa 3aKOHO/ATEIbCTBA (BBEIEHNUE CBETCKUX 3aKOHOB,
Koau(pUKAUs HOPM IIapuata), IepecMOTp TPAAUILIMOHHBIX HOPM C YYETOM U3MEHEHUI
B 00IIECTBE, cOllMaabHbIe peOPMbI, aanTalus K r100aTbHON IKOHOMUKE, TTOJIUTH-
yeckasi MOJIepHU3alMsl, pa3BUTHE 00pa30BaHUs U HAyKU.

Hcxons u3 BBIIECKAa3aHHOTO, MOXHO CHAENaTh BBIBOJ, YTO MYCYJIbMAaHCKOE
MIPaBO MPEICTABIISIECT COOOM CI0KHOE SBIICHUE C NTUTEIHLHOU UCTOpUEH pa3BuTus. Mo-
JIepHU3alLIMS MyCYJbMAHCKOTO TpaBa (I1apuaTa) — 3TO MHpOIecC aJanTallyu Uciaam-
CKHMX MPABOBBIX HOPM K COBPEMEHHBIM YCJIOBHUAM, KOTOpbIA Hadaycs B XIX Beke u
MPOJOJHKAETCA 1O Ceil IeHb. DTOT Mpoliecc 00yCIOBIEH NOTPEOHOCTHIO COOTBETCTBHUS
TPAJAULIMOHHBIX MCIAMCKUX MPUHUMUIIOB COBPEMEHHBIM BbI30BaM, U3MEHEHUSM B 00-
LIECTBE, SKOHOMHKE, TOJIUTUKE U TEXHOJIOTUAX. MoiepHH3alrs KOCHYJIaCh MPAaBOBBIX
Y COLMAIBbHBIX aCTIEKTOB )KU3HU MYCYJIbMaHCKOTO OOIIEeCTBa.

C MoMeHTa 00pa30BaHMs UCIAMCKUX TOCYIapCTB UX MEXIYHAPOIHbIE MOJUTH-
YECKHE, SKOHOMUYECKHE, KYJIbTYPHBIE U TOPTOBBIE OTHOILIEHUSI OXBATHIBAJIM HE TOJIBKO

APYyTHUC HCIIaMCKHC, HO U CBCTCKHC SaHaﬂHOGBpOHeﬁCKHe rocyaapcrsna. HOBTOMy
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IIPaBOBbIE CUCTEMBI ATUX T'OCYJIapCTB HE MOTJIM HE MCIBITHIBATh Ha ceOE BIUSHUS 3a-
[1aIHO-EBPONEUCKOr0 3aKOHOAATENbCTBA. MOaepHHA3aMsl MYyCYyJIbMAaHCKOTO IIpaBa
UJIET OTKPBITHIM ITyTEM MU3MEHEHHUS HOPM IlIapuaTta ¢ LEJIbI0 X aJalTalli K COBpe-
MEHHBIM peanusM. «“Typelkas MOAENb’ TEM CaMbIM, MPEJICTABIISIETCS CHHTE30M JIBYX
Ha MEPBBII B3I HECOOTHOCUMBIX JIPYT C APYTOM SIBJICHUW — MOJIEPHHU3ALIUU U Ce-
KyJISIpU3alliyd TOCYJIapcTBa, ¢ OAHOW CTOPOHBI, U MClaMa, JOMYILIEHHOTo Oyaroaaps
CO37aHHOM B PE3yJIbTaTe MOACPHU3AINH U TUOCPATTU3AINHI KOHKYPEHTHON TIOJTUTHYC-
CKOM CHCTEMBI K YIIPABJICHUIO CTpaHOM, ¢ npyroi» [2, 119]. bnarogaps npoieccam
BECTEPHMU3ALNH U UCIaMU3alMNA MYCYJIbMAaHCKOE MPABO COXPAHSET CBOM MO3ULUUA U
MEePCIIEKTUBBI Pa3BUTHAL.

CoBpeMeHHbIe TTPOOJIEMbI U BBI30BBI pacCMaTpUBAEMOM TTPABOBOM JOKTPUHBI:
KOHCEpBATU3M (IIPOTUBOACHCTBUE CO CTOPOHBI TPAAUIIMOHAIUCTOB) U KYJIbTYypHBIC
pazinuusl B pa3IMYHBIX MYCYJIbMaHCKUX CcTpaHax. Takum oOpa3om, MOJepHHU3aIus
MYCYJIbMAaHCKOTO TIpaBa — CJOXKHBIM M MHOTOTpPaHHBIN Iporiecc, TpeOyrommii Oa-
JJAHCA MEXIY COXpPaHEHMWEM LIEHHOCTEH HCJIaMa U aJanTalued K COBPEMEHHBIM yCIIO-

BHSIM.
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