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[Ipex e yem maBath ornpeseeHe HeIOMMEHOBAHHBIM CIIOCO0aM 00eCIIeUeHHUsI
00s13aTE€JIbCTB CTOUT TIOHATH BOIPOC O CAMOM TOHSATHHM U CYHIHOCTH CIIOCOOOB
obecrieueHus: 0053aTEIbCTB.

CornacHo rpaxIaHncKkoMy Kojekcy Poccrn, ucxoist U3 ero cojepskaHus, MOYKHO
CKa3aTh, YTO WCIIOJIHCHHE O00S3aTeIhCTB MOXKET O00eCIeUnBaThCsS Pa3TUuIHBIMU
criocobamu obecrieueHus 00s13aTeNIbcTB. TakuX Kak HEYyCTOMKa, 3aj0r, OaHKOBCKas
rapaHThs, TOPYYUTEIHCTBO HIJIM MHBIMH CIIOCOOAMHU, TaKWE CIOCOOBI MOTYT OBITH
IPEyCMOTPEHBI JOTOBOPOM HJTH 3aKOHOM [1, €. 27]. Ho Ha psiay ¢ mOMMEHOBaHHBIMU

crmocobamu obecriedeHus: 003aTeIbCTB MOXKET HCIOJIb30BaThCS, HAPUMEDP CIIOCO0
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3apaHee UCUUCIICHHBIX YOBITKOB WM liquidated damages, 4To siBI€TCS aHAJIOTOM U3
AHTJIMMCKOM MPAaBOBOM CEMbH B BUJIE POCCUMCKON HEYCTOMKHU.

HenoumenoBanubsiMu crioco0aMu MOTyT BbIcTynatrh corjacHo 'K P®, takue
CIOCOOBI, KOTOPBIE CIIEIMATIBLHO HE Ha3BaHbI B COJIEPKAHUU JAHHOTO KOJIeKca, OJTHAKO
OHM Ha3BaHbl B HHBIX HCTOYHUKaxXx. Hampumep, B J0roBopax, B HMHBIX YaCTsIX
IPAXKJAHCKOTO 3aKOHOJATENbCTBA. BO3HHUKAIOT ONpENETeHHBIE CIOKHOCTU IIpH
3aKpEIUICHUH HEMOMMEHOBAaHHBIX  CIOCOOOB  oOecredeHus: 00s3aTelbCcTB B
rpaXXIaHCKOM TpaBe. Tak Kak JOTOBOPHBIE 0053aTelIbCTBA, B TOM UHCIE CIIOCOOBI
oOecrieueHUss JTHX  00s3aTeNbCTB, (OPMHUPYIOTCS  CTOPOHAMHU  JIOTOBOPOB.
3aKOHO/ATENb B CBOIO OYEPEIb K ClIoco0am odecreyeHus 00s13aTeNIbCTB, IPEAbSIBISET
oOmue TpeOOBaHUS, TaKHEe KaK TpeOOBaHUS Pa3yMHOCTH WIIM CIPaBEJIMBOCTU U
n006pocoBecTHOCTH. McxXoast U3 3TOro BONmpockl 0 JeHCTBUTENILHOCTH COTJIAILIEHUH, B
KOTOPBIX HCIOJIB3YIOTCSl YKa3aHHBIE CHOCOOBI, JOJDKHBI KaXIbld pa3 pelaTbes
WHJUBUTyJIbHO, BCECTOPOHHE.

MoXxHO CcKa3aTh B TaKOM CIIy4a€ O TOM, YTO HE UMEETCS MPENSATCTBUS, IS
pacrpoCcTpaHeHUs ATUX HEMOMMEHOBAHHBIX CHOCOOOB oOecrieueHus: 00s3aTeNbCTRa,
aHaJIOTMM 3aKOHa B paMKaxX TIPaXXIAHCKOTO 3aKOHOAATENbCTBA. IIOCKOIBKY
OTCYTCTBYET €IMHBIA NOJAXOJ K ONpPENENCHUIO MOHATHUA CIOCO00B 00eCreueHUs
0053aTeNbCTBA, TO U PACHPOCTPAHSAETCS TEHACHIUS A1 TOTO, YTOOBI EPEeYeHb TaKUX
CIIOCOOOB PACIIUPSIIICS.

B.B. BurpsHCcKkhii JenmaeT OTMETKY O TOM, YTO 'K YHCIYy HOPM,
YCTAaHABIUBAIOIIUX  JIOTIOJIHUTENbHBIE  CHOCOOBI  OO€creueHuss  MCIOJHECHHUS
00s13aTEIbCTB, HA HAIIl B3IJISI/I, MOTYT OBITh OTHECEHBI TOJIOKEHUS: O CyOCHIuapHOn
OTBETCTBEHHOCTH YYaCTHHUKOB IMOJIHOI'O TOBAPUIIECTBA, & TAKXKE MOJHBIX TOBapHILEH
B TOBApUIIECTBE Ha BEpe IO 0053aTebCTBAM TOBAPUINECTBA: COOCTBEHHHKA - TIO
00s3aTeNIbCTBAM KAa3€HHOTO NPEANPUATUS WU YUPEXKJICHMS; O IMpaBe KpeauTopa,
MCIIOJIHMBIIETO CJENKY, B Clly4ae YKIOHEHHUS APYrod CTOPOHBI OT €€ HOTapUaIbHOTO
yAOCTOBEpeHUsT TpeOOBaTh TMPHU3HAHUS €€ JEHCTBUTEIHHON; O MpaBe KpeauTopa
TpebOBaTh PErUCTpalMu CHAEIKA B CIy4yae YKIOHEHHUS JPYroil CTOPOHBI OT €€

perucrpanuu, 00 OTBCTCTBCHHOCTH, KOTOPYIO HApAAYy C HOJDKHHUKOM HCCYT TPCTbHU
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JUIA, HA KOTOPBIX BO3JI0KEHO MCIOJHEHUE 00s3aTeNbCTBA, U HEKOTOpPbIE Apyrue. B
JIOTOBOPE MOTYT MpeayCcMaTpUBATHCS W HUHBIE CIIOCOOBI 00€CTeueHUs HCHOTHEHUS
BBITEKAIOIINX W3 HETrO0 00s3aTeNbCcTB. [ MaBHOE, YTOOBI COOTBETCTBYIOIINE yCIOBHS
JIOTOBOpa  HE  NPOTUBOPEUMSIM  UMIIEPATUBHBIM  HOpPMaMm  TIPaKJAHCKOIO
3aKoHoaTeabcTBa" [2, €. 255].

Taxke Hapsamy ¢ TeMH croco0aMu OOEeCIeYeHUsI 0053aTeNbCTB, KOTOPHIC
npeaycMaTpyuBaeT 3aKOH, MOXKHO ObUIO Ha3BaTh OO0SA3aHHOCTh KpeauTopa B
MOOIIPEHUH JOHKHUKA B CITydae HaJIEKAIIEeTO UCTIOJTHEHHS TeM 00s3aTeNIbCTBA (Kak
npUMep clieJaTh CKUJKY WJIM BBIIUIATUTH MPEMUIO), UM KE, HApUMep, B ciydae
WCIIOJIHEHMS 00513aTeIhCTBA B OMPEICIICHHBIN CPOK, HO HIKE CPOKA, OMPEEICHHOTO
JIOTOBOPOM.

HemonmeHoBaHHBIMU ~ crlOCOOAMHU  MPU3HAIOTCS BCE  CIOCOOBI, KOTOpHIE
CIIOCOOCTBYIOT 3aIIUTE MPAB, a TAKKE OXPAaHIEMBIX 3aKOHOM HHTEPECOB, @ UMEHHO TO,
9TO CTaBUT OJHO W3 JIMI] JOTOBOpa B 00Jiee BBITOAHYIO TMO3HWIIMI0 YE€M ApPyroe, u
3alUIIACT €ro OT HeJO0OPOCOBECTHBIX JACHCTBUI BTOpOro Jymia [3, €. 5].

Mo>kHO oyMaTh, OyJTO 3aKOHOJATENb, JaB TaKyIO ITUPOKYIO TPAKTOBKY IS
WCIIOJIb30BAaHUSI ~ pA3JIMYHBIX  HEIMIOMMEHOBAHHBIX  CIOCOOOB  obOecreueHus
00s13aTENBCTB, JIOMYCKAIOT B ONPEICICHHOW CTEMeHH OECCUCTEMHOCTh, TpHU
MCCJICIOBAHUH TPaKIAaHCKO-TIPABOBBIX SIBJICHUH M MHCTUTYTOB. A Tak)Ke HE MPUHSI
BO BHHMAaHHE OMPEICICHHYIO cHeruduKy croco0oB obecrieueHus 0053aTelbCTB,
SIBJISTFOIITUXCSI HETIOUMEHOBAHHBIMU. OTHAKO C TAKOH MO3HUITMH MOYKHO TaKXe CKa3aTh,
YTO CaMO TMOHATHE CIIOCOOOB O0ecreYeHus: 00s3aTENIbCTB PA3MBITO M JIMIIIEHO CBOUX
OCHOBHBIX Y€PT.

Henp3st 000HTH BOMpOC KIACCHU(PUKALMH HEMOMMEHOBAaHHBIX CHOCOOOB
oOecrieueHns MCIOJHEHUsI 0053aTeNbCTB, B TpaxKgaHCKOM ImpaBe. Ctout OoJblie
BHUMAaHMS YJICTUTh B IOPUINICCKON JTUTEPATYPE KOMILICKCHOMY HCCIICOBAHUIO ATUX
CaMbIX HEMOMMEHOBAHHBIX CHOCOO0OB. Beap aBTOpBI, KOTOpHIE 3aHUMAKOTCS HX
W3y4YeHUEM, 3a4acTyl JIMIIb TPOCTO TEPEUUCISIOT TPaKIAHCKO-TIPABOBBIC
KOHCTPYKITUH, KOTOPBIE OTHOCSATCS K TaKUM CPEJICTBaM, OJTHAKO TIPH 3TOM HE BCera

oOpararTes K KiacCu(UKAIUU 3TUX CaMbIX CITIOCOOOB, YTO HE OYeHb YIA00HO [4].
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Benp nHayuHas kiaccuduKais B CBOIO OYEpelb SIBIAETCS paclpeeieHueM
OJIHOPOJHBIX MPEIMETOB IO TpyIIaM, KjiaccaM W Tak jainee. B srom ciydae
BBIJICTISICTCS. KaKoW-TO oO0mui mpusHak. Ho Hayunas kmaccudukaiusi, KOHEYHO
IIPOU3BOJIUTCS MO CAMbIM Ba)KHBIM MPU3HAKAM aHAJIU3UPYEMOTO COOBITHS, SIBJICHUS U
TOMy MoJ00HOT0. BCe 3TO crnocoOCTBYeT BCECTOPOHHEMY aHAIU3y, U MOMOTaeT B
MMO3HAHUW W3Y4aeMOTO MaTepualia, Beb 0€3 HOpMaJIbHON CHCTeMaTH3allud MPOIIecC
YCBOCHUS 3HAHUHN MOXKET Cepbe3HO 3aTAHYThCS. CTOUT BBIACIUTh HETOMMEHOBAHHbBIE
cnoco0bl obecniedeHus: 00A3aTENbCTB B COOTBETCTBUMM C IpaBUJiaMU. Bbiaenurtsb
0COOEHHOCTH 3THUX CHOCOOOB M UX KIJIACCOB, OTPA3UTh B3aUMOICUCTBUE MEXy HUMHU.

AHanu3upys MPaKTUKY CYJIOB, a TAKXKE IOPUIANYECKYIO JUTEPATypy MO JTaHHON
TEeMaTHKE, MOXXHO CKa3aTh, 4YTO COBOKYIIHOCTh TPaXIAaHCKUX, IPABOBBIX
WHCTPYMEHTOB, KOTOPBI€ OIPEACIAIOTCS aBTOPaMU B KayeCTBE HETIOMMEHOBAHHBIX
croco00oB obecrieueHus: 00s3aTENbCTB, CYIIECTBEHHO BBIJCSIOTCS OMpPEACICHHBIC
MIPaBOBbIC KOHCTPYKIIMU, OHH YAOBIICTBOPSIOT KBATM(DHUIMPYIOMUM TpHU3HAKAM
00€eCreynTeNbHBIX CPEJICTB HCIIOJHEHHS 0053aTelbcTB. A HMMEHHO CJEAYIOIINe
WHCTUTYTBI. TUTYJIBHOTO OOCECIEUYCHUS, CTPaxOBaHHUSA, TOCYAAPCTBCHHYIO W
MYHUIIUTIATBHYIO TapaHTUU. MOXKHO cKa3aTh, YTO HE MOXET OBITh HCKIIOYEHO
HAJIMYNE WHBIX CIIOCOOOB HEIMMOMMEHOBAHHBIX CITOCOOOB OO0eCIeUeHUS 003aTCIbCTB,
KOTOpPBIE OTBEYAIOT KPUTEPHUSIM, HEOOXOJUMBIM JIJISI UCIIOJIHCHUS 00S3aTEIBCTB 10
JIOTOBOPaM B TPa’kJIaHCKOM TIpaBe.

CrouT cKa3aTh, YTO HETIOMMECHOBAHHBIC CIIOCOOBI OOCCTICUCHHS MCIIOJHCHUS
0053aTEIBCTB B TPAKIAHCKOM 3aKOHOJATENBCTBE, MPEACTABISAIOT COOOW /Ba BHJA,
MEePBbII, KOTOPHIE HE HA3BaHbI B IyHKTE MEPBOM CTaThu 329 ['pak1aHCKOro KOJeKca
Poccun [5], omHako 3akpericHbl B 3aKOHOAATEIBHBIX aKTaX. JTO OTHOCHTEILHO
HEIIOMMEHOBAHHBIE CIIOCOOBI OOecIeueHUsT 00513aTeNbCTB. BTOpoi ke BHI TaKuX
CIOCOOOB, ATO CAMOCTOSTEIIEHO OIpPEIeIIeMble CTOPOHAMH B COTJIAIICHUH CIIOCOOBI,
OHM HOCAT Ha3BaHWsA a0OCONFOTHO HEIMOWMEHOBAHHBIX CIIOCOOOB HCIIOJIHCHHUS
00s13aTENbCTRA.

Ha o06a 3Tux BHaa pacnpocTpaHsoTcs o0mue KiaccupuKauoOHHbIE KPUTEPUU

JleJIEHUS CI0co00B o0ecreyeHus 00s13aTesIbCeTB, 1. 1, ¢T.329 'K PD. MoxHO 1aTh 3THM
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croco0aM OIpeAesIeHHY 0 KilacCu(UKAIUIO pa30UB UX HA YETHIPE TPYIIIbI, TAK MEepBast
rpynmna Oy/eT BblieJIeHa 110 TOMY, YTO MPU3HAK UX OyJeT B HACTYIIJICHUH HEBBITOTHBIX
ITOCIEACTBAN ISl HapyLIMBIIEH CTOPOHBI, K HUM OTHECEM HEYyCTOMKY M 3aJaTOK.
Bropoii kiacc Mbl BbIOMpaeM MO TOMY, YTO M3 MMYIECTBA JOHKHUKA BBIIEISAETCS
Kakasi-To 000co0yieHHas ero 4acTh. M Tenepp B cilyyae HapyIICHUS YCIOBUM JOTOBOpa
WU BOOOIE HEUCIOIHEHUs O00s3aTeNbCTBA, HA JaHHOE HMMYIIECTBA HaJlaraercs
B3bICKAHHE KPEAUTOPOM 3aJaTOK WM 3al0r. B TpeTplo rpynmnbel Mbl OTHECEM
00s13aTeNIbCTBA K KOTOPHIM MPUBJIEKAIOTCA TPEThU JIMLA AJISI UX 00ECIeUeHus, K ITON
IpYyIIIe, KOHEYHO OTHECEM MOPYUYHUTENBCTBO KAK CAMOE OUYEBUAHOE ISl 3TOM TPYIIIBI
1 0aHKOBCKYIO rapanTuio. Hy u ueTBepTas rpyIia yCJIOBHO OXapaKTepU3yeM Kak
MephI OTIEPATUBHOTO BO3/ICHCTBUS HA JIOJDKHUKA, KAK HATPUMED yAepKaHUE, TaHHBIA
croco0 TMOMOTaeT He3aMEeUIMTENIbHO OKa3aTh BO3JACUCTBUE JUIsI HUCIOJHEHUS
JIOJDKHUKOM CBOUX 00S13aTEJIbCTB.

bonee-MeHee HOBBIM MPUHIUIIOM JCJIICHUS TAaKUX CIOCOOOB OOECIeueHUs
ABJISICTCS JICJICHUE UX Ha TE€, KOTOpPhIE 00ECIIeYUBAIOTCS JIMYHO, PEAIbHO, C TTOMOIIBIO
IJIATEXKHOro OOecredeHus Wik rapaHTuiHoro. JImuHoe — 3TO Te ciydae, Korja
TpeOOBaHUS KpEAUTOpa YJOBJICTBOPAIOTCS 3a CYET MOJMYUYEHUS OT TPEThUX JIMII
YIOBJIETBOPEHUsI 00s13aTeNIbCTB. BelHoe ke oOecreueHue, Korga KpeauTopy
MPEIOCTABIIICTCS ONpeeICHHOE BElHOE paBo [6, C. 34].

BceM yka3aHHBIM KOHCTPYKUHUSM CBONCTBEHHbl HECKOJIBKO TIJIABHBIX
MPU3HAKOB, KOTOpbIE B3aUMOJCHCTBYIOT JAPYTr C JAPYIOM M CBSI3aHBI BMECTE. JTO
HajnuKe (HaKyJIbTaTUBHOTO WM JOTIOTHUTEIILHOTO UCTOYHHUKA ISl yIOBJIETBOPEHHUS B
OTpeNeieHHOW Mepe TpeOOBaHMW KpeauTopa B CiIydyae, €Cld JOJKHUK

HEHaIJIeKAIM 00pa30oM BBITIOJHAST CBOM yCIIOBUS AoroBopa [7].
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