YK 347.67
bymuvipun Bnaoumup Muxaiinosuu
cmyoenm,
Capamoeckas zocyoapcmeennasn 10puouieckas aKademus,
Poccus, 2. Capamoe
e-mail: ssttrike1993@gmail.com

Hayunwtit pykosooumens: bvikosa Tamapa Anamonvesna,
Kanouoam 1opuouyeckux HayK, 00yeHm,

Capamoeckas zocyoapcmeeHHan 0WpuouiecKan akademus
Poccus, 2. Capamos

HPOBJIEMbI 3AKOHOZAATEJBHOI'O YPEI'YJIUPOBAHUA
HACJIEAOBAHUA 11O 3ABEIIIAHUIO

Annomayusa: B pamxax 0aHHO20 UCCNIe008AHUSL PACCMAMPUBAECMCA
npasoBo2o pe2yiuposanusi HACIe0CMBEHHbIX OMHOWIEHU N0 3a8eujamenbHOl

gopme. Paccmampusaiomces Kouegvle npob.embl, CBA3AHHbIE c
3AKOHOO0AMENbHbIM YPe2YIUPOSAHUEM YKA3AHHOU Kame2opuu 60Npocos8 8 00.1acmu
@DYHKYUOHUPOBAHUSA HAYUOHATLHOU 3aKOHO0amenbHoU cghepoi u

pacemampuearomcs peajlbHble 6apuaHmsl UX peuLlerusl.

KiaroueBble cjioBa: HACJICACTBCHHOC IIpaBO, HACJIICJOBAHUC 110 3aBCIIAHUIO,
HaCcJI€aAcCTBoO, 3aBCIIaHUC, HacCJICACTBOACPIKATCIIb, HaCJICACTBCHHBIC
IMpaBOOTHOMICHH, ITPABOIIPEEMCTBECHHOCTD, UCITOJITHHUTCIIb 3aBCIIIAHUA.

Butyrin Vladimir Mikhailovich
student,

Saratov state law academy
Russia, Saratov

Scientific adviser: Bykova Tamara Anatolyevna,
candidate of legal sciences, associate professor,
Saratov state law academy

Russia, Saratov

PROBLEMS OF LEGISLATIVE SETTLEMENT OF THE WILL

Abstract: The article deals with the legal regulation of inheritance relations
in a testament form. The author considers gaps in the legislative settlement of these
issues in the national legislative sphere are examined and ways to solve it.

Keywords: inheritance law, inheritance by will, inheritance, testament,
inheritance holder, inheritance relationship, legal succession, executor of the will.

1
Kypuan «Tpubyna yuenoro» Bermyck 10/2019 http://tribune-scientists.ru



CoBpeMeHHbIE SKOHOMUYECKHE TEHJICHIIMM TaKOBBI, YTO YPOBEHb JKU3HU U
JIOXOJIOB HACEJICHHS TMOBBIIIACTCS, HAKAIUIMBACTCS HEABMKMUMOE M JIBUKHAMOE
MMYIIECTBO, KOTOPOE TEPSIET CBOETO BIAJENbIA B CIIydae CMEpTH MocaeaHero. Bee
3TO MMYILIECTBO IMEPENAECTCA MO HACIEACTBY, BOMPOCHI KOTOPOTO C MPaBOBOM
CTOPOHBI OCTAIOTCA AKTYaJIbHbIMM 10 cuX mop. [lopsaok M mMexaHu3M 3aluThl
npaBa YacTHOM COOCTBEHHOCTHM HACEJIEHUS JO0 CHX IOp HMEET MHOMXECTBO
npobenoB U mpobiemM. OgHAKO TpeXae YeM TEPEeUTH K aHajdu3y BOIPOCOB,
CBSI3aHHBIX C HACJIEIOBAHUEM I10 3aBEIIAHUIO U PACCMOTPETH OCHOBHBIE ACIEKTHI
MPaBOBOI0 MEXAaHW3Ma 3allUThI IIPAB U MHTEpPECA IrpakJlaH B KOHTEKCTE BOIpOCa
HAcJEeIOBaHMs,  LielecooOpa3Ho  oOpaTUTh  BHHMAaHHME Ha  OTpPACIEBOE
peryaupoBaHie HAcJIeCTBEHHbIX OTHOIIeHHH. [lo 3Toit mpuumHe crouT Oosee
JNETAIBHO M3YYUTh TaKyl0 OTpacib IpaBa KaK HACJIEACTBEHHOE IPaBO, KOTOPOE
paccMaTpHuBaeTCs Kak OCHOBHOM MHCTUTYT IpakJAaHCKOro Ipasa. JlaHHas oTpacib
mpaBa cama 1o ce0e Mpe/noyiaraeT UHTEPECHBIN XapaKkTep, MOCKOJIbKY MPSIMO WU
KOCBEHHO COOTHOCHUTCSI C OCTAJIbHBIMH CMEXHBIMU MPABOBBIMU UHCTUTYTAMU — C
PaBOM COOCTBEHHOCTH U Tipounmu [3].

Takxe, CTOUT OTMETUTD, YTO HEMOCPEACTBEHHO UHCTUTYT HACJIEICTBEHHOTO
MpaBa B KOHTEKCTE COBPEMEHHBIX MPABOBBIX PEANHil U TEHACHIIUHN, IPEANoaaraet
pa3pab0TKy METOJOB CTUMYJIUPOBAHUS YAaCTHOW COOCTBEHHOCTH U CO3JaHUS
YCJIOBUM JJISI 3TOTO.

[Tocne Toro, kak Kouctutynuss PO Obuta mpuHsTa M TmpU3HAHA TIABHBIM
MHCTPYMEHTOM JEMOKPATHYECKOTO MPaBOBOrO rOCyAapCcTBa, MPOMU3OIILIA CMEHA
OpUEHTAIIUU OOIIECCTBEHHBIX OTHOIIECHUW B CTOPOHY OXpaHbl M 3alllUThl MpaB U
MHTEPECOB TpaxaaH. VIMEHHO mMO3TOMYy CTallM MPOBOJHUTHCA BCECTOPOHHUE
MCCIICIOBAHUS, CBA3aHHBIE C PACCMOTPEHUEM BOIIPOCOB COBPEMEHHOTO COCTOSIHUS
oOecrieueHusT WX peau3aliil B OINPEJCICHHBIX HWHCTUTYIIMOHAIBHBIX chepax

ITPaBOOTHOIIIEHUH.
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Henab cTaTbu 3aKIIOYAETCd B TEOPETUUYECKOM AaHAIM3€ COBPEMEHHOIO
HOPMATHBHO-IIPABOBOI'O PErYJMPOBAHUS BOIPOCOB HACJIEIOBAHUS MO 3ABEIIAHMIO,
C YYETOM aHaliu3a npooiieM B JaHHOM cdepe U BApUAHTOB UX YCTPAHEHUS.

Kak HMHCTUTYT Tpa)KAaHCKOIO 3aKOHOJATEIbCTBA, HACIEIACTBEHHOE IPABO
JIEUTCST Ha JIB€ YacTH (MOJAMHCTUTYTHI), KOTOPBIE PETYIUPYIOT OTHOIICHHS B
chepe HacieAOBaHHUS IO 3aBELIAHUIO U 1O 3aKOHY. B HaydHOM M MpaBOBOM
COOOIIIECTBE MPUHATO, YTO B KAauecTBE OOIIEro BUJAa HACJIECIOBAHUS CUUTACTCS
HaCJIeI0BAHKE 110 3aKOHY, B TO BpeMs KakK HacJIeJOBaHUE 10 3aBEIIaHUIO SIBIISIETCS
JUIIb  crenuanbHOM  (opMoit  HaciepoBaHus. CocTaBieHUE — 3aBEHIAHUA
npeamnoyiiaraer  cobnmoaeHue  GU3MYECKUM  JIMIIOM  HOPM  JEHCTBYIOIIETO
3aKOHOAATENbCTBA, KOTOPOE IMPEIIOIaracT OMNpPEICIICHHbIE OrpaHUYEHUs,
CBA3aHHBIE C ONPENEICHUEM JIMI, KOTOpble OyAyT MpaBOIPEEMHUKAMHU
MMYIIECTBEHHBIX U HEUMYIIIECTBEHHBIX ITPaB HACJIEA0IaTeld B CIIy4ae €ro CMEpTU
[5, c. 22].

B 00BEKTUBHOM CMBICIIE HACJIEIOBAaHUE IO 3aBEUIAHUIO, KaK CIELHAIbHAS
dopma (BUI) HaclneAOBaHUS, OMpPENENSETCS B KAaueCTBE COCTABHOTO DJIEMEHTa
Ipa’KJaHCKO-TIPABOBOIO MHCTUTYTA «HACJIEICTBEHHOE MPABOY, MPEIHA3HAYEHHOTO
U1l  HOPMATHUBHO-TIPABOBOTO  PETrYJMPOBAaHUS  OTHOUIECHUW, CBSI3aHHBIX C
3aKII0YeHUeM (U3MUECKUM JIMIIOM 3aBemlanusi (KoTtopoe, 1mo ¢akTy, CuuTaercs
OOBIYHOM CHENKOI), B paMKax KOTOpPOro Mo TpeOOBaHMIO 3aBellaress AOJKEH
ObITh M3MEHEH CTaHJapTHBIA TMOPSJAOK TepexoJa K  JAPYrUM  JIUIaM
NpUHAAJIEKAIIET0 €My HMMYIIECTBA WJIM HHBIX Onar B ciydae cMmepTu. OHa
OJIMLIETBOPSIET B  ceO€  OCHOBHbIE  MPUHLHUIIBI  [PAKIAHCKO-TIPABOBOTO
pEeryJMpoBaHMsl - TPUHUUIN Pa3PEIICHHON HAMpaBICHHOCTH W HPUHIUII
JIMCTIO3UTUBHOCTH.

IIo TI'paxmanckomy koaexkcy P®, 3aBemaHuemM CUMTAETCA JIMYHOE

pacniopspkeHre (PU3UYECKOTO JIMIla CBOMM WMYIIECTBOM B CIydae CBOEH CMEPTH

(cr. 1118 TK) [2].
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Taxke  3aBeIIaHME  ONpENENsAeTCs, Kak  COIVIAIIEHWE,  KOTOpOe
OCYILECTBISIETCA OT MMEHW OJHOTO JIMIA; KaK PacHopsKEHUE, KOTOPOE HOCHUT
Cyry0o BIIACTHBIA XapakTep, M IOATOMY HE MOXET OCYLIECTBIATHCS YEpe3
NpEICTaBUTEN;, Kak OeciylaTHOe, Kay3aJdbHOe, CpOYHOe U  (popManabHOE
COIJIallICHHUE.

HacnenoBanne  1mo  3aBElIaHUIO  paccMaTpuBaercs  Kak  ¢opma
PaBOOTHOIIEHUS, TO €CTh OOIIECTBEHHOE OTHOIIEHUE, YpPEryJIHMPOBAHHOE
IPaBOBOM HOPMOM, M SBJIIETCS pe3ynbTaroM ee AevictBus. Ho g Toro, 4roOsl
HOpMa Hayaja JeHCTBOBAaTh U MPUMEHSATHCS, TOJHKHBI UMETh MECTO ONPEICIICHHbBIE
(dakTrueckue oOCTOSATENBCTBA, TO €CTh COBOKYIHOCTb FOPHIMYECKHX (PaKTOB,
KOTOPBIE 3aKOHOJATENIBHO CUMUTAKOTCS OCHOBAaHHBIMU DJIEMEHTAMU, U IOSIBIICHHUE
KOTOPBIX HAYHET NPOLECC pealn3alvy IPABOOTHOUIEHWHW HACIECAOBAHUS IO
3aBellaHuio. Haue roBops, JaHHbIE OOCTOSATENbCTBA — COCTABHBIE AJIEMEHTHI,
Opeanoiaraloliie  IOpUANYECKU  cOCTaB, TpeOyeMbll JUIsl  HACTYIUICHUS
IOpUIMYECKUX TIOCIIENCTBUI. B paMkax Haciaeq0BaHus 110 3aBEIIAHUIO, CIO/1a CTOUT
OTHECTH CIEAYIOLIUE YIEMEHTHI: COCTABIICHUE 3aBEIaHus, CMEPTh HACJIEN04aTeNls,
OTKpBITHE HACJEACTBA U MPUHATHE HacieAcTBa [1, c. 156].

B kauectBe mnepBoro ropuamyeckoro ¢akra MpeArnogaraeTcs Hajauuue
caMOro IIpaBa 3aBellaTb, KOTOPOE HEU3MEHHO B CJydac HACJIEIOBAHUA 10
3aBEIIAHMIO0 WJIM HAaclieIoBaHWsA O 3akoHy. JlaHHas kareropus mnpaBa (IIpaBo
3aBEIaTh) — SIBISIETCS CYOBEKTHUBHBIM TPaKJAHCKUM IPaBOM, KOTOPOE JOJIKHO
OBITh O(POPMIIEHO KaK «IIpPaBO Ha COOCTBEHHBIE ACHCTBUS» U SBISETCA JIEMEHTOM
KOMILJIEKCHOTO MpaBa, KyJla OTHOCUTCS TakKKe BEIIHOE MU 005S3aTeIbCTBEHHOE
IIPaBO, B TOM YHUCIJE, DJIEMEHTHl MCKIIOUYUTEIBHOTO MpPaBa, KOTOPBIE CBSA3AHBI C
nepeaayei mpaB Ha pe3yJbTaT CBOEH MHTEIUIEKTYaIbHON COOCTBEHHOCTH.

[IpaBooTHOIIEHHUS HAcleAOBaHUA, KaK M JIt000€ MPAaBOOTHOIIECHUE, MOXKET
BO3HHMKHYTb, TOMEHSITBCA W IPEKPATUTHCA B CIIy4ae HAJIU4YMs OIPEICICHHOU
COBOKYMHOCTU Iopuaudeckux QakrtoB. B pamkax mporecca HaclieqoBaHUS B

KauyeCTBE TaKUX OCHOBAHUM CTOUT CUUTATh: CMCPTh HACICAOMATCIIA KaK CO6I)ITI/IG,
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a TpU HACIEIOBAaHMM IO 3aBEUIAHUIO CMEPTh HaclenoAaTeNs-3aBelarens —
ABJISIETCA JIMIIb YCJIOBUEM, TMPU HACTYIUICHHMM KOTOPOTO TMPEANoJiaraercs
peann3anus BhICKa3aHHOW B 3aBelaHuu ero Boju [1, c. 138].

B HacnenmoBaHMM TO 3aBEHIAHUIO YCTAHOBJIEH TAaKXE IMOPSAIOK IEpexoja
npaB U 00S13aHHOCTEN yMepIero juila (Hacuea0/1aTess) o MpaBy HaciaeI0BaHUs K
OJIHOMY WJIM HECKOJbKUM JjunaMm (HaciaeaHukam). Ilocie cmepTH, uyenoBek
MIpearoaraeT npeKkpanieHue CBOEro CyleCTBOBAaHUS KaK B (PM3UUECKOM, TaK M B
paBOBOM IUJIaHE, OJIHAKO, B CIlilydyae C 3aBEIIaHHEM, IIOCJIEAHee SBISETCS
9JIEMEHTOM IIpaBa, KOTOpOe MepekuBacT Biuagenba [1, c. 173].

OcCHOBHBIC TIOJIOKEHMSI 3aBCILIAHMS, BBIPAXKAIOIIME BOJIIO 3aBellaTeNs,
OTpaXaroT OJIMH W3 OCHOBHBIX NPUHIIMIIOB HACIEJCTBEHHOTO TMpaBa - CBOOOIY
3aBemnianus. [loaToMy 3aKOHOAATENBCTBO M 3aKpeIlisieT NpaBO 3aBelllaTelis B
10001 MOMEHT, K MOMEHTY OTKpBITUS HACIEACTBA, W3MEHHUTh CBOIO BOJIIO
OTHOCHUTEJIBHO HACJEACTBEHHOIO MPEEMCTBA. JTa BO3MOXHOCTH €IIE pa3
MOATBEPAKIACT, 4TO OCHOBAaHHMEM  BO3HUKHOBEHMSI  HACJIEICTBEHHOI'O
MIPABOOTHOIIEHUSI MO 3aBEIIAHUIO SIBISIETCS HE TOJIBKO COTJIAlllEHUE-3aBEIIaHuE.
D10 - puauyeckuid cocrtaB. HOpuauueckne NOCIEACTBUS HACTYIST TOJBKO B
pe3ysbTaTe HAKOIUJICHUSI BCEX HEOOXOIMMBIX JIEMEHTOB IOPUIUYECKOTO COCTaBA.
[ToaToMy u3MeHeHHE XOTs Obl OJHOTO W3 HOPUAMYECKUX (DAKTOB, HAMpPUMED,
3aBelaHus, TOBJIEYET 3a COO0OM JUIIb «IOTCHIMAIbHYIO» BO3MOXHOCTb
HACTYIUICHUS B OyAyIieM MPaBOOTHOIICHHUIN HACIIeIOBAHUS.

B ropuandeckoi nureparype TakkKe IUCKYCCUOHHBIM SIBISIETCS BOIPOC O
IOpUJIMYECKON Cyap0e 3aBellaHusi, KOTOpoe ObUIO OTMEHEHO (3aMEHEHO), Korja
3asiBJIeHHE 00 OTMEHE (M3MEHEHWH) 3aBelaHus WM 3aBellaHue, ObLJI0 COCTaBIIEH
noxke, OyayT MpHU3HAHBI HeAcHCTBUTENbHBIMU [4]. OTMeHeHHOE 3aBellaHHe
(HOBBIM  3aBEUaHWEM WJIM 3asABJICHUEM 00 OTMEHE) HE MOXET OBITh
BOCCTaHOBJICHO, €CJIM TOJIBKO aKT OTMEHBI HE Oy/JeT MpHU3HAH HEICHCTBUTEIIbHBIM.

JlaHHOMY (pakTy CTaBUTCS BOMPOC O BO3MOKHOCTH OKOHUYATEILHOTO MPEKPaICHUS
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€ro JEHUCTBUS M TMOPOXACHUS JAPYroro, WIM BOOOIIE €ro OKOHYATEIbHOTO
MpPEKpaILCHHUS.

B HacneacTBeHHBIX MPABOOTHOIIEHUSX IO 3aBEIIAHUIO 3HAYUTEIbHAS POJIb
OTBOJUTCSL OMNpPEACICHUI0O TPaBOBOro cTaTyca wucnoiaHutens. OH  sSBISETCS
00s13aTeNIbHBIM CYOBEKTOM HACJIEACTBEHHBIX MPABOOTHOIICHUHN, KOTJa pedb UET O
HacJIieJOBAaHUM TI0 3aBellaHHI0. BbIMmojHeHWe 00s3aHHOCTEH HCIOITHUTENS
3aBEIIaHMs SIBISETCS JAOOPOBOJBHBIM, BO3ME3IHBIM KM KOHTPOJHPYEMBIM CO
CTOpPOHBI HACJIEIHUKOB [6, c. 82].

BouiBoabl. Takum 00pa3oMm, OTHOUIIEHWS HACIEIOBAHHUS IO 3aBEIIAHUIO
CEroJIHsl aKTUBHO pa3BUBAIOTCS B CBS3M C OOBEKTUBHOW HEOOXOIUMOCTHIO
pacropsKEHHs] CBOMM MMYILIECTBOM JIMI[AMU, KOTOPbIE PEIIWIA PEATN30BATh CBOE
npaBo Ha 3aBeniaHue. Kak mokas3biBaeT MPAKTHKA, CYIIECTBYIOT OMPEICIICHHbIC
npoOenbl, TpeOyrolHe ycTpaHeHus. Takke CylecTByeT HEoO0XO0JIUMOCTh
YPETYJIUPOBAaHUS CHOPHBIX OTHOIIEHWM, MpPU PELIIEHUH KOTOPBIX CUYUTACTCA
1e71eco000pa3HbIM HCIO0JIb30BaTh HAPAOOTOK OTEUECTBEHHBIX IIMBUIIMCTOB U OIbBITA
WHOCTPAHHBIX rocynapcTB. Tak, HOpMbI ['paskgaHcKkoOro Kojiekca I1enecoo0pa3Ho
YCOBEPIIEHCTBOBATh TaKUM 00pa3oM, YTOOBI yperyJIupoBaTh MOJOXKEHUE O TOM,
YTO MOJIOKEHHE HOPMBI, IO KOTOPBIM JIUIIO OTCTPAHSIETCS OT IIpaBa HaCJIEA0BaHUs
y OJHOTO Haclenojaressi, He YCTpaHsuio Obl JaHHOE JIMIIO OT HaCJeACTBA Y
JPYroro HaclienoaaTesl.

Takke B JTaHHOM BOIIPOCE MPEHJIaraercs OMNPENENIUTh YCIOBHS MOTEpPU
3aBEIIAHUEM CBOCU CHUITY:

1) cmepTh mnuia, B TOJIb3y KOTOPOTO COCTaBJICHO 3aBELIAHUE paHbIIE
3aBeLIATENs;

2) moTeps HacJIeIUs MPH KU3HU 3aBEILATENsl UM OTUYKJICHUS €T0 1M,

3) OTKa3 CAMHCTBCHHOI'O HACJIICAHHUKA OT IIPHUHATHUA HACICACTBA.

Cnucok aureparypsbl:
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