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OpauM w3 Hambosee YacTo BCTPEYAIONIMXCS B IOPUIWYECKON MPAKTUKE
JIOTOBOPOB, SIBIISIETCSI IOrOBOp Mojpsna. Ha Mol B3risia, ero pacnpoCTpaHEHHOCTh
IpEeXkJIe BCEro, CBsA3aHa C €ro 0oratoil UCTopuei, MOCKOJBbKY, €ClId OOpaTUThCS K
HUCTOPUYECKOMY JKCKYpPCy JTOTO BOMpPOCa, TO TMEpPBbIe YNOMUHAHUS JaHHOTO
JIOTOBOpa BCTPEYAIOTCSl €Ill€ B PHUMCKOM IIpaBe, TIJe OH ObLI H3BECTEH Kak
aat. locatio-conductio rei. B ucropun OTeUeCTBEHHOHM IOPHCIPYACHIIMU IEPBOEC
JOKYMEHTAJIBHO 3aKPEIJICHHOE YIMOMHWHAHUE JIOTOBOpA MOJPSIa COAEPKHUTCS B CT.
193 CobopHoro ynoxxenus 1649 r. BnocneacTBuu cBoe mpaBoBO€ pa3BUTUE JOTOBOP
noapsiaa noxyuun B CBojie 3akoHOB Poccuiickoil ummnepuu, 00beINHSSI €ro NPy 3TOM
C gAoroBopoMm moctaBku [5, c. 213]. Bmectre ¢ TeM, mnpaBOBbIE OTHOIICHUS,
NOANAJAIONINE IO CBOEM CYTHM M COJAEPKAHUIO TOJ MOHUMAHHE MOAPSIAHBIX, HE
Oynyun (opManbHO 3aKpeIIEHHBIM B 00Jiee paHHUX HOPMATHBHO-TIPABOBBIX aKTax
peBHent Pycu, Tak e uMeu MecTo.

CBoe pa3BuTHE JIOTOBOp MOApsiAa modydmsi W mocie  OKTIO0pbcKoit
Coumamuctuueckoit pesomonuu 1917 roma, Oynydun MpeAyCMOTPEHHBIM B
I'paxxknanckux kogekcax 1922 r u 1964 r., npu 4eM B COBETCKOM 3aKOHOJATEIbCTBE
ATOT BUJI JOTOBOPA ObLI OKOHYATEIBHO 000CO0JIEH OT MPOYHUX.

B neuctByromem 3akoHomarenbcTBe Poccuiickon denepanuu ONpeAcIcHUe
JIOTOBOpa TMOApsAa 3aKIYeHO B coaep:kaHuu cr. 702 I'paxpgaHCKOro Kojekca
Poccuiickon ®denepanun, COrIacCHO KOTOPOU IIPU IOTOBOPE MOJPAIA OJHA U3 CTOPOH
(mompsiAunK), 0O0sI3yeTcsl BBIMOIHUTH TO 3aJaHUIO0 JAPYTOoM CTOPOHBI (3aKa34MKa)
OTPENICNICHHYI0 pabOTy M CIaTh €€ pe3yJibTaT 3aKa3uuKy, a 3aKa3yuk 00s3yeTcs
MPUHATH PE3yJIbTaT PadOTHI U OIUIATUTH €r0. B OTIeNnbHbIC BUJIBI 1OTOBOpA MOApsAa
BBIJICJICHBI OBITOBOM TMOJPSIA, CTPOUTENBHBIN TOMPSA, TMOAPS Ha BBITIOJHECHUE
MPOCKTHBIX U M3BICKATEILCKUX PabOT, MOJAPsIHbIE paOOThl ISl TOCYIapCTBEHHBIX
Hyx7. Kak cienyer u3 onpeaeneHus J0roBopa NoApsia, MPUBEICHHOTO BBIIIE, €T0
MIPEAMETOM SIBIISICTCS CO3/IaHKE MOAPSTIMKOM KaKOTro-THOO MpeaMeTa, BEIIH, 0o
JOCTHXKCHHE OIPEACICHHOr0 pe3ybTaTa B MHTepecax 3akasumka [7, c. 45-54]. Ilo

CBOEH HpaBOBOfI KOHCTPYKIOHUH OOTOBOp IoApsAda ABJIACTCA KOHCCHCYAJIbHBIM, TO
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€CTh MOPOXKAAET B3aWMHBIE MpaBa M O00S3aHHOCTU JJII CTOPOH MOCIE JOCTHKEHUS
COTJIAIICHUSI MEXAY HHUMH, JBYCTOPOHHHUM, TaK KaK BO3HHUKAIOUIME IIpaBa W
00513aHHOCTH PaCIPOCTPAHSIOTCS Ha 00€ CTOPOHBI JOTOBOPA, a TaK e BO3ME3IHBIM
[8, c. 304].

Nmes OoraTyio ImpaBOBYIO MCTOPHIO, JOTOBOP MOAPS/ia B HEMAJOW CTENEHH
CTaJI CX0 C MHBIMU JIOTOBOPaMH, KOHCTPYKTUBHO OJM3KUMU K HEMY, HO UMEIOIIUMU
CEPbE3HBIE OTJIMYKA, O KOTOPBIX 51 YKaXy HHWXXE, B CBA3M C YEM INPEJICTaBIIACTCA
BaXXHBIM TMPaBUJIBLHO OTJIMYATh UX JPYT OT Apyra, i (GOpMHPOBAHUS NPABUIHHON
MPaBONPUMEHUTEIBLHON TPAKTUKHU.

3adacTylo JAOrOBOp NOAPSAAAa HMMEET HEMaJo OOIIMX YepT C TPYIOBBIM
JIOTOBOPOM, OIPEJICJICHUE KOTOPOTO 3akperieHo B cT. 56 TpynoBoro Koaekca P®.
NX pa3Huua 3aKiIr04aeTcs B TOM, 4YTO B paMKax TPYAOBOTO JTIOIrOBOpPA OJIHA U3 CTOPOH
— paboTHUK — O00s3yeTcsi Ha PETYSIPHOM OCHOBE HAXOJUTHCS B TPYIOBBIX
OTHOUIEHUSX C paboTo/aTeIeM, BBIMOJIHATH TPEOOBAHUS TPYIOBOTO paCIOpsAKa U
paborozaaresis, Ipyd 4eM, KaK MPAaBUIIO, B TEUCHHUE UIMTEIBLHOIO mnepuona. B To xe
BpeMsi, Ha pabOTHUKAa B 00s3aTEILHOM TMOPSAKE PACHpPOCTPAHSIOTCS pa3IuYHbIC
COllMajbHbIE  JIbFOTBI M TMPEUMYIIECTBA, NPEAYCMOTPEHHBIX  TPYAOBBIM
3aKOHOJIaTEILCTBOM, IIOMUMO 3TOT0, paboToAaTeN b 00513aH 00ecrieunBaTh PaOOTHUKA
BCEM HEOOXOJUMBIM JJIsi BBHIMIOJHEHUS MM CBOMX OOS3aHHOCTEW M PEryssipHO,
HE3aBHCHMO OT PE3yJIbTaTOB PabOTHI, OIIauuBaTh ero Tpyx [4, ¢. 172]. Tlo noroopy
MOJIPsJA MOAPSIAYMK BBITIOJHIET KOHKPETHYIO OT/ICTIbHYIO paboTy B YCTaHOBJICHHBIN
CPOK, Ha CBOM CTpax W PUCK, HE OyIy4Hu CBS3aHHBIM KaKUMU-JIUOO 00s3aTEIHLCTBAMU
Iepes 3aKa3dyuKkoM, KpOME JOCTHKEHHMS 3apaHee OTOBOPEHHOIO pe3yJsibTara, M
3a4acTyI0 UCIOJIb3Ys CBOM PECYPCHI U MaTE€pPUAIbl 111 JOCTUKEHUS LICJIH.

[TomuMo 3TOrO, AOrOBOP MOJPsiAa MO CBOEMY COAECPKAHUIO OYEHBb OJM30K K
JOTOBOPY OKa3zaHWs yciyr. CXOJICTBO JAaHHBIX BUIOB CIEJIOK COCTOMT B TOM, YTO,
COTJIACHO MX YCJOBMSIM, OJIHA CTOPOHA OOS3yeTCsl MO 3aJaHHI0 JIPYroll CTOPOHBI
COBEPIINUTHL OIpEIEIICHHbIE NeucTBUsA. Ha MoM B3risa, IOroBOp OKa3aHUs YCIyT,

coepKaHhe KOTOPOro 3akperyieHo B cT. 779 I'paxnaHckoro kojaekca PO, sBuseTcs
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M0 CBOEH CyTH MHCTPYMEHTOM JUIS JOCTaTOYHO HIMPOKOTO MPUMEHEHHS, TOCKOJIbKY
pe3ynbTaT  JACSATENIbHOCTH  HCIOJHUTEIS  yCOyrd HE  00s3aTeNbHO  HOCHT
OBelIeCTBICHHbIM xapakTep. [loj okazaHueMm yciayru CTOpOHAMHU 3TOTO JOroBOpa
MO>KET OrOBApUBATHCS JIO00M pe3yibTaT WK BU AEITEILHOCTH — MEpEeBO3Ka Ipy3a,
BEJICHUE KOHIIEPTHO-PA3BIICKATEIBHONU JEATEIbHOCTH, YCIYT MO JICYEHHUIO JHOO0 1O
HpenoaBaTeIbCKOM esTeNbHOCTH [6, ¢. 413]. B omiinyme oT Hero, Kak s yKa3bIBasia
BBIIIIE, IOTOBOP MOJpsAaa 0oyiee Y30K B CBOCH CyTH, M MOJIpa3yMeBaeT U3TOTOBJICHHE
MOAPSITYUKOM MaTepUaJIbHOI0 00BeKTa (IpeaMera), MO0 MPOU3BOJACTBO PabOT MO
€r0 PEMOHTY JIN0O YCOBEPIIICHCTBOBAHUIO.

Crnenyromiasi KaTeropusi JIOTOBOPOB, UMEIOIINX CXOKHE YEPTHI C TIOTOBOPOM
MOJIpsiJia, TO JOTOBOPHI, CBA3AHHBIX C PA3IMUYHBIMU (POpMAMH TIEpeIaun UMYIIECTBA
B coOcTBeHHOCTh. Hambomnee yacThlii TpeACTaBUTENb ATOW KaTErOpUH — JOTOBOP
Kym-npoaaxku. Kpome Toro, o0a moroBopa SBISIIOTCS JIBYCTOPOHHHMH,
BO3ME3JHBIMH M KOHCEHCyalbHbIMH. OJHAKO CYIIECTBYET M PsI MOMEHTOB,
OTIMYAIONINX 3TH JOTOBOPHI APYr OT Apyra. B 9acTHOCTH, pedb MOXKET UATH 00
oObekTe noroBopa. Ilo mOroBopy KyIuu-mnpojaku OOBEKTOM SBJISIETCS Iepeaada
rOTOBOr0 OO0BEKTa (BElIM, MpeaMera, TOoBapa) B COOCTBEHHOCTh IOKYMATEIo,
KOTOPBIH, B CBOIO OYepElb, MPOM3BOAUT OILUIATY IPUOOPETEHHOTO 00BbEKTA MPOJaBILY
[1, c. 174]. Tak e, moroBop mojapsiaa B OONBIICH CTENCHW HAMpaBiICH Ha
PETYJIUPOBAaHUE TMPOU3BOJCTBEHHON AEATEILHOCTH MOAPSIYNKA 1O H3TOTOBJICHHUIO
OTIpe/IeNIEHHOTO0 00BEeKTa, B TO BPeMsl KaK JOrOBOP KYIUIM-TIPOAaxu Ooiiee MpoCT U
perynupyer JWIIb MPOLEAYpy BO3ME3IHOTO Iepexoaa MpaBa COOCTBEHHOCTH Ha
TOTOBBIA OOBEKT OT OJHOTO JIMIA JIPYrOMy, HE OXBaTbiBas MPEIBAPUTEIHHBIN
MPOIIECC M3TOTOBJICHUsSI OOBEKTa. JaHHBIN poa OTHOIIEHWH OJM30K K JIOTOBOPY
MEHBI, TIOCKOJIbKY OJIHa CTOpOHA TepenaeT Ha 00paboTKy APYroil CTOPOHE CHIPhE U B
pe3ynbTaTe MoaydaeT mpaBo Ha pe3yiabTaT ero nepepadoTKy.

JlocTaTo4HO POJCTBEHHBIM K JOTOBOPY MOAPSIIA SBISECTCS JOTOBOP MOCTABKH.
Cytb poroBopa TMOCTaBKM H3i0keHa B cT. 506 I'paxmganckoro Konmexca PO —

IIOCTaBIIUK 00s13aH nepcaars B YCTaHOBJ'IeHHblf/'I AOTrOBOPOM CpPOK IOKYIIATCIIIO
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ToBapbl. B oTiiMuue ot goroBopa noapsiaa, MpeIMeTOM IMOCTaBKU SBISIOTCA 00BEKTHI,
yke (PaKTUYECKU M3TOTOBIICHHBIC, M JAHHBIN JOTOBOP PETYIUPYET JUIIb MPOLEAYPY
UX TPEAOCTABICHUSA OT OJHOM CTOPOHBI K JpPYrOM W YCIIOBMs, CBS3aHHBIE C
OIPENEICHUEM B3aUMOOTHOLIEHUN CTOPOH 3TOr0 JOTOBOPA.

B pesynbraTre NpOBEIEHHOIO aHaau3a HOPM JACHCTBYIOIIETO I'Pa)kJAaHCKOI'O
3aKOHOJATEIbCTBA MOJKHO CHEJIaTh CJIEAYIOIIMM BBIBOJ, JOTOBOP IOAPsNA UMEET
JOCTATOYHO MHOTO CXOXKHX Y€PT C MHBIMU TPAXKIAHCKO-TIPABOBBIMHU JOTOBOPAMMU.
BeposiTHO, 3TO CBSI3aHO C TEM, UTO JOrOBOP MOAPSAIa UMEET OOraTyr0 HCTOPUUECKYIO
IIPAKTUKY ¥ MHOTHE JOTOBOPBI, CXOKUE C HUM IO KOHCTPYKIIMH, IBOJIOLUOHUPOBAIN
MMEHHO W3 MOJPSAAHBIX OTHOLIEHWHM, KaK HallpUMEP, JTOTOBOP MOCTaBKH M JOTOBOP
OKa3aHMs yCIIyT. 3a4acTyl0 Ha MPAKTHKE JOTOBOP NOJAPSAAA TECHO NEPEINIETAeTCs U
B3aUMOJICMCTBYET C WHBIMU JloroBopamu. VIMEHHO mosTtomy miisg (OpMHpPOBaHUA
€IMHOM  TPaBONPUMEHUTEIBHON  NPAKTHUKU  MPEJCTABIAETCA  HEOOXOJUMBIM
BbIpa0OTaTh YETKUE KPUTEPUU OTIPAaHUYEHHUsI JOroBopa MOJApsSAa OT HHBIX
JIOTOBOPOB, B CBSI3M C YEM ITOT BOIIPOC SIBISAETCS aKTyaJIbHBIM JUISl JOTIOJHUTEIIBHBIX,
0osee OOLIMPHBIX HCCIEJOBAaHUM, TOCKOJIBKY OCTAaTOYHO OBICTPO MEHSIOIIUECS
(akTHUeCcKrEe OOCTOSTENbCTBA OOLIECTBEHHON >KM3HU MPHUBOJAAT K BO3HUKHOBEHHIO
HOBBIX IPABOOTHOIICHUH M, KaK CIEACTBHE, Ha3peBaeT HEOOXOAMMOCTh BHECEHUS

COOTBETCTBYIOIINX U3MEHEHHH B 3aKOHOIATEIBCTBO PD.
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